





















































ITEM 1.1
Prepared Internally 9

College of Chiropractors of Ontario
Discipline Committee Report to Council
Tuesday, February 23, 2016

Core Members: Mr. Scott Sawler, Chair
Dr. Angela Barrow, non-Council member
Dr. Roberta Koch, non-Council member
Ms Judith McCutcheon
Dr. Brian Schut, non-Council member
Dr. Vikas Puri, non-Council member
Dr. David Starmer
Dr. Pat Tavares

Staff Support: Ms Jo-Ann Willson, Registrar and General Counsel

Since the last report to Council on December 4, 2015 there have been no meetings of the
committee.

There are currently two hearings scheduled with panels selected:
e February 29, 2016 (9:30 a.m.) — Dr. Bob Grossman
e March 24, 2016 (9:30 a.m.) — Dr. Jason Hurd
These matters are expected to come to the panel by way of Joint Submissions.

The penalty hearing in the Dr. Ernest Perry matter is tentatively scheduled for June 6,
2016.

The Divisional Court heard the member’s appeals of the discipline decisions re: finding,
penalty and costs in the Dr. Michael Reid matter on February 11, 2016 — the court has
reserved its decision.

The Ontario Court of Appeal dismissed the appeal by Stephen Dies of the order against
him for practising chiropractic without a certificate of registration. A breach of the order
will result in incarceration.

The Ontario Court of Appeal dismissed the motion for leave to appeal by Dr. John Baird
of the discipline committee decisions (which were confirmed by the Divisional Court).

Starting in 2016, CCO intends to follow the practise of other regulators by posting copies
of its discipline decisions on the CANLIii website.

I would like to thank the members of the Discipline Committee for their time and
commitment: Dr. Angela Barrow, Dr. Roberta Koch, Dr. Vikas Puri, Dr. Brian Schut, Ms
Judith McCutcheon, Dr. David Starmer and Dr. Pat Tavares. I would also like to extend
my thanks to all members of council who have given their time to serve on panels.

Respectfully submitted,

Mr, Scott Sawler
Chair, Discipline Committee
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! Also in attendance at the hearing were: Mr., Brian Gover, Independent Legal Counsel to the Panel; Ms. Jo-
Ann Willson, Registrar and General Counsel CCO; and Ms. Shari Corkum, Mr. Robett Lee, Ms. Dayne

Snell, Mr. Marc Beebe and Mr. Robert Donnelly, Court Reporters.
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DECISION AND REASONS

INTRODUCTION

[11 A hearing into allegations of professional misconduct against Dr. Ernest
Perry took place before a panel of the Discipline Committee (the “Panel”) of the
College of Chiropractors of Ontario (the “College” or “CCO") April 27, 28, 29, 30,
May 1 and June 18, 2015. The College has a mandate to regulate the practice of
the chiropractic profession and to govern its members and, in so doing, serve
and protect the public interest. The Panel has found that the Member engaged in
professional misconduct by breaching subsections 51(1)(b.1) and (c) of the
Health Professionals Procedural Code (the “Code”) of the Chiropractic Act, 1991,
S.0. 1991, ¢. 21, as amended, and paragraphs 1(2), 1(5), and 1(33) of Ontario
Regulation 852/93. Below we elaborate on and explain that decision.

THE ALLEGATIONS

[2]  The allegations against Dr. Ernest Perry (“Dr. Perry” or the “Member”),
were stated in the Notice of Hearing, dated July 16, 2014. It was filed as Exhibit 1
and set out the allegations against Dr. Perry as follows:

Exhibit 1

1. You have committed an act of professional misconduct as provided by
subsection 51(1)(b.1) of the Health Professionals Procedural Code of
the Chiropractic Act, 1991, S.O. 1991, ¢. 21, as amended, in that
during the period 2009 to 2013 you sexually abused a patient known
as “L.M."

2. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professionals Procedural Code of the
Chiropractic Act, 1991, S.0. 1991, c. 21, as amended, and paragraph
1(2) of Ontario Regulation 852/93, in that in that during the period 2009
to 2013 you contravened a standard of practice of the profession or
failed to maintain the standard of practice expected of members of the
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profession with respect to your conduct toward and/or treatment of a
patient known as “L.M."

3. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professionals Procedural Code of the
Chiropractic Act, 1991, S.0. 1991, c. 21, as amended, and paragraph
1(5) of Ontario Regulation 852/93, in that during the period 2009 to
2013 you abused a patient known as “L.M.” verbally and/or physically
and/or psychologically and/or emotionally.

4. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professionals Procedural Code of the
Chiropractic Act, 1991, S.0. 1991, c. 21, as amended, and paragraph
1(33) of Ontario Regulation 852/93, in that during the period 2009 to
2013 you engaged in conduct or performed an act, that, having regard
to all the circumstances, would reasonably be regarded by members
as disgraceful, dishonourable or unprofessional regarding a patient
known as “L.M.”

RESPONSE TO ALLEGATIONS

[3] At the outset of the Hearing, the Member denied the allegations contained
in the Notice of Hearing (Exhibit 1).

PRELIMINARY MATTER

[4] Mr. Paliare sought and the Panel granted an order pursuant to subsection
47(1) of the Code, namely that no person shall publish the identity of a witness
whose testimony is in relation to allegations of a member's misconduct of a
sexual nature involving the witness or any information that could disclose the

identity of the witness, being the complainant known to us as “Ms. L.M.”

OVERVIEW

[5] The facts underlying this matter arose after Ms. L.M. sought care from Dr.
Perry in September of 2005. At issue is whether during the course of their
interaction, there was concurrently a sexual relationship and a doctor-patient
relationship existing between them. If there was such a relationship, the Panel is
also required to assess the nature of the physical contact and other conduct: did

it involve sexual intercourse or other forms of physical sexual relations, touching,
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of a sexual nature, or behaviour or remarks of a sexual nature? Also in question
is whether Dr. Perry failed to maintain the standards of practice with respect to
his conduct toward and treatment of Ms. L.M.2 and whether he verbally,
physically, psychologically and/or emotionally abused her. The final point in
question is whether Dr. Perry engaged in conduct or performed an act, that,
having regard to all the circumstances, would reasonably be regarded by
members as disgraceful, dishonourable and unprofessional or not

SUMMARY OF EVIDENCE

[6] The Panel heard the testimony of two fact witnesses: Ms. L.M., called by
the College; and Dr. Perry, who testified on his own behalf.

[71  Thirty-one documents were entered into evidence and filed as exhibits at
the Hearing. The exhibits were particularly useful to the Panel in the following
ways:

* Exhibit 1 Notice of Hearing, dated July 16, 2014, established the
specific allegations, the conduct alleged and the timelines of the
allegations.

» Exhibit 1A is an Agreed Statement of Facts. This exhibit was
admitted on an uncontested basis and was useful to the Panel in
that it established the timing and some basic background
information.

= Exhibits 2, 3 and 21 consisted of the Members Chiropractic
Record for Ms. L.M., the Member's Statement of Accounts for Ms.
L.M. and Excerpts from Day Sheets from the Member's office
during the period December 19, 2011 — February 27, 2012. These

? Of particular significance in this respect are two College standards, Standard of Practice, S-014,
Prohibition Against a Sexual Relationship with a Patient and Standard of Practice, S-002, Record Keeping,
Neither party led expert evidence at the hearing,
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exhibits were useful to the Panel in that they provided evidence to

the Panel of the Member's record keeping with respect to Ms. L. M.

Exhibits 4 and 5 were photographs and a floor plan of First
Chiropractic Care Centre. These assisted the Panel in

understanding the events that were alleged to have taken place.

Exhibit 7 was a screen shot of some text messages Dr. Perry sent
to Ms. L.M. These assisted the Panel in understanding the
relationship between the Member and Ms. L.M.

Exhibits 11 and 26 were text messages between Dr. Perry and
Ms. L.M., starting November 19, 2012, and continuing through to
June 29, 2013. They were useful to the Panel as they
demonstrated the type of communication that occurred between the
Member and Ms. L.M.

Exhibits 16 and 17 consisted of two Standards of Practice,
specifically, The Prohibition Against a Sexual Relationship with a
Patient and Record Keeping. The CCO provides these documents
to its members in furtherance of its mandate to regulate the
profession. They were helpful in that they showed some of what
the CCO does to communicate its expectations in relation to the

conduct of its members.

Exhibits 18 and 19 Two volumes of email communication between
Ms. L.M. and Dr. Perry. Volume 1 contained emails and Facebook
messages from December 28, 2007 to October 13, 2011. Volume
2 contained emails and Facebook messages from October 17,
2011 to December 31, 2012. They were useful to the Panel in
understanding the relationship between Dr. Perry and Ms. L.M.

Page 5 of 27
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DECISION

Exhibit 20 was a Google map of Dr. Perry’s office location in
relation to Ms. L.M.’s home.

Exhibits 22, 24 and 30 were screen shots of Ms. L.M.’s Facebook
page and the Facebook page of an alias Ms. L.M. created. They
were useful to the Panel in determining Ms. L.M.’s credibility.

Exhibit 25 was a letter from Mr. David Diamond, a solicitor who Dr.
Perry and his wife retained. The letter was directed to Ms. L.M.
with respect to certain emails, text messages, phone calls and
Facebook messages that will be described more fully elsewhere in
our Decision and Reasons. This was useful to the Panel in the
assessment of Ms. L.M.’s credibility.

Exhibit 27 was an email from Dr. Perry to Ms. L.M. with the subject
line reading: NO CONTACT. This email was useful to the Panel in

understanding Dr. Perry's reasons for discontinuing contact with
Ms. L.M.

Exhibits 28 and 29 were email communications between the
Member's wife and “cheatinghusbands1963". Dr. Perry alleged that
Ms. LM. was the author of the emails from “cheating

husbands1963” email account.

Onus and Standard of Proof

The College bears the onus of proving the allegations. As for the standard
of proof, we have applied the test set out in F.H. v. McDougalP where the
Supreme Court of Canada has made it clear that there is only one standard of
proof in civil cases at common law, and that is proof on the balance of

32008 SCC 53
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probabilities, which can be expressed as it is more likely than not that the factual
events underlying the allegations occurred. The evidence must be sufficiently

clear, cogent and convincing to satisfy this test.

Credibility of Witnesses

[91 The Panel assessed credibility of witnesses by reference to the principles
set out in the Divisional Court’s decision in Re: Pitts and Director of Family
Benefits Branch (1985), 51 O.R. (2d) 302. In that case, the Court suggested that
members of administrative tribunals, which include Discipline Panels of this
College, should consider the same criteria as jurors do when called upon to
assess credibility. The Court referred to the standard jury instruction on

credibility which is set out at Appendix “A”.

[10] The Panel carefully weighed the factors set out in the standard jury
instruction when it considered the credibility of the witnesses. lts assessment of

the credibility of both witnesses who testified at the hearing is as follows:

Ms. L.M.

[11] Ms. L.M. had received treatment from Dr. Perry from September 2005 until
November 2012. However, her interactions with Dr. Perry continued until July
2013. The Panel's assessment was that the witness did not appear to be
credible in the majority of her testimony. For example, Ms. L.M. was unable to
indicate whether Dr. Perry ejaculated or not in the treatment room at the time of
the alleged sexual acts taking place.* Ms. L.M. was also inconsistent with her
description of her positioning during treatment when she alleged to have noticed

Dr. Perry had an erection.®

[12] Throughout her testimony, the Panel noticed there were multiple times
when Ms. L.M, could not recall the details of certain events that had occurred.

4 Transcript April 28, pages 150-151, 167; April 27 page 69
5 Transcript April 28, pages 139-143; April 27, pages 68-69
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J

For example, Ms. L.M. could not recall what treatment room she was in or the
time of day of her treatment on November 14, 2011 when she first alleged to
have seen Dr. Perry with an erection.® The Panel would have expected Ms.
L.M. to remember the details surrounding an event such as this.

[13] Ms. LM.s evidence around her positioning during her treatment on
November 14, 2011 did not make sense from a clinical or common sense
perspective. 7

[14] Ms. L.M.’s description of her own positioning and actions in the treatment
room did not strike the Panel as being reasonable or probable. For example, Ms.
L.M. testified that she was worried about the positioning of her gown and breast
exposure during her treatment.® However, she then claimed to have performed
oral sex on Dr. Perry in a treatment room, while, just on the other side of the
door, his reception area was filled with other patients.®

[15] Ms. L.M.’s memory was selective at times. For example, during cross-
examination, Ms. L.M. either refused to answer or had a difficult time recalling
many of the events or details being asked of her. "

[16] At the end of the second day of her testimony, Ms. L.M. shared her
concern about being away from work for more than two days and testified that
her job was on the line."" However, at the conclusion of her testimony, Ms. L.M.
did not rush back to work, but instead, stayed to hear testimony from Dr. Perry.

[17] The evidence clearly showed the Panel that Ms. L.M.’s behaviour at times
was of an emotionally charged and threatening nature. For example, in her text

messages to Dr. Perry, she stated: “If's time you start losing something”; “Now

l'mnscrlpt April 28, page 166

Tmnsmpt April 28, pages 124-125; 128-133
anscnpl April 28, pages 170-171
[ranscupl April 28, pages 221-222
Tramcupt April 28, pages 34, 88-89, 116-117
" Transcript April 28, page 263
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I'm hurt and angry so watch out!”; “| warned you before.”; “You brought this out in
me so watch out" ? During one of her treatments, she walked out and slammed
the door in Dr. Perry’s face."” Ms. L.M’s Facebook page also showed a vindictive
character. For example on her cover page it states: “Screw me over and I'll do it
to you twice as bad.”'* On December 29, 2012, Ms. L.M. posted an article on her
Facebook page from CBC Toronto, “Do No Harm: Doctors and Sexual Abuse”.
She then followed that up with two comments: “This is for you. Take a look!"
“Did you take a look yet? Is this the kind of things that scare you?"®

[18] The evidence led the Panel to believe that Ms. L.M. was also capable of
being responsible for the cheatinghusbands1963 emails and the cyber-bullying

Dr. Perry and his wife underwent for 7 months. However, the events that came

from cheatinghusbands1963 did not influence the Panel's decision, as it was not

proven on the balance of probabilities.

[19] Mindful of the fact that it could accept some, none or all of any witness'
testimony, the Panel concluded that it could not rely on all of Ms. L.M.'s
testimony; some aspects of Ms. L.M.'s testimony were reliable, but others -
particularly as they related to the alleged physical sexual relations between Ms.

L.M. and the Member — were not. .

Dr. Ernest Perry

[20] Dr. Perry is a chiropractor and the subject of these proceedings. The
Panel's assessment of Dr. Perry was that he appeared to be largely honest
throughout his testimony. This was shown through his willingness to admit his
faults. During cross-examination by the College, he was forthright in admitting to
his failures with respect to record keeping. He admitted to having coffee and

lunches with Ms. L.M. and visits to her home.®

12 Exhibit 11, pages 24-25

1 Exhibit 18, pages 1534-1535

' Exhibit 30

'* Exhibit 24

16 Transcript April 30, page 131, May 1, page 35
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[21]  Dr. Perry’s version of how the treatment took place on November 14, 2011
was clear and made sense clinically.” In reaching this conclusion, the Panel
relied on its professional members’ expertise in assessing Dr. Perry’s evidence,
but not in the place of expert evidence in relation to chiropractic treatment. The
Panel concluded that it was more likely that the treatment took place as
described by Dr. Perry than as it was described by Ms. L.M.

[22] The Panel found that Dr. Perry’s recollection of the events and evidence in
question to be generally consistent even with regard to his omissions of fault.

He was able to respond based on what he saw or experienced for the reasons
we have already outlined.

[23] Throughout his testimony, Dr. Perry was clear that he had poor record
keeping skills. For example, Dr. Perry testified that his computer system and his
records did not always reflect the treatment delivered.’® Dr. Perry admitted that
he should have but did not record the reported sexual advances made by Ms.
L.M. during her January 26 and 30, 2012 treatments.'®

[24]  Dr. Perry did not give a clear response to the assertions made by Ms. L.M.
on a few occasions. For example, on March 9, 2012 Ms. L.M. emailed the
following:  “After all the time we have spent together both professional and
personal and becoming quite intimate”. “About our personal stuff....as | told you
before we have the most “f%"&*%" relationship! Obviously we are attracted to
each other and that said we also have and will always have feelings for each
other...” “I am not the one who always starts our make out sessions...” 2 Dr.
Perry had numerous opportunities to address and deny the obvious assertions of
an intimate sexual relationship made by Ms. L.M. He did not deny them in his
email communication with Ms. L.M. During the hearing, he did not provide the

7 Transcript April 30, pages 7-21

"® Transcript May 1, pages 119-120; Exhibit 2

* Transcript April 30, pages 25-26; Exhibit 2 page 404; May 1, pages 25-28
% Exhibit 19, pages 2489-2490
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Panel with an adequate explanation as to the lack of his denial to these

allegations set out in emails from Ms. L.M.

[25] The Panel relied on Dr. Perry’s evidence, but placed little weight on the
reasons Dr. Perry offered with respect to his lack of responses to Ms. L.M.'s

descriptive emails.

FINDINGS OF FACT

[26] The Panel made the following findings of fact which it relied upon to come
to its conclusions as to whether the forms of professional misconduct alleged in

this case had been committed.

Conduct Between Dr. Perry and Ms. L.M.

[27] The Panel relied heavily on the evidence given surrounding the treatments
Ms. L.M. received in November and December 2011. Dr. Perry's description of
his treatments made sense from a common sense and clinical perspective.”’ Ms.
L.M.'s description of her positioning and Dr. Perry's positioning during her
treatment did not make sense, specifically, her arm positioning, Dr. Perry’s
positioning while massaging her left side, the placement of her gown and her lack

of reaction to Dr. Perry supposedly having her full breast in his hand.?

[28] Ms. L.M's description was inconsistent and not credible with respect to
what occurred in the treatment room during her treatments in November and
December 2011. Ms. L.M. claimed to have noticed that Dr. Perry had an
erection, despite also claiming that the lights were off or dim and that she could

only see shadows.?

[29] On December 22, 2011, the first time Ms. L.M. alleged that Dr. Perry took
his pants down, she was unable to testify what room she was in, what time of day

2 Transcript, April 30, pages 7-21
22 Transcript, April 28, pages 124-125; 129; 130; 137; 140-142
3 Transcript, April 28, pages 139-140
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it was, where she was coming from, where she was going or where his pants
were in relation to his knees or ankles.?

[30] Ms. L.M.’s response to whether Dr. Perry would have left the room with an
erection changed on three occasions, first being evasive with her answer, then
suggesting he gave her a manual adjustment and perhaps the erection went
away and finally testifying that her treatment ended with a hug and a kiss.2®

[31] Ms. L.M. claimed that she performed_ oral sex on Dr. Perry during her
treatments in the month of January 2012. The Panel was concerned that these
events could not have transpired as described by Ms. LM.  Dr. Perry’s day
sheets showed that he booked more than one patient every 15 minutes. In
January 2012, Dr. Perry’s day sheets showed that there was anywhere from one
to two other patients booked in the same 15 minute time slot as Ms. L.M. It
seemed unlikely to the Panel that Dr. Perry could have Ms. L.M. on a TENS unit,
massage her, de-robe himself, receive oral sex, rid himself of an erection, get
dressed and then move on to adjust his next patients in the time frame allotted. 2

[32] Ms. L.M.’s testimony when questioned about whether Dr. Perry ejaculated
or not when she claimed to have performed fellatio was inconsistent. Ms. L.M,
testified that Dr. Perry ejaculated once during her treatment sessions then
testified that she did not know if he ejaculated.?’”

[33] Ms. L.M. claimed she was upset having to see the receptionist after
leaving the treatment room on February 9, 2012 when Dr. Perry told her “this
needs to stop” (referring to the sexual advances he claimed she made toward
him). Yet seeing the receptionist after performing oral sex on Dr. Perry in the
treatment room did not appear to have caused any reaction from Ms. L.M.28

lramcupt April 28, pages 166; 172

» l‘rmscnpt April 27, page 69; April 28, pages 150, 151, 167
[rﬂnscnpt April 28, page 178-184; Exhibit 21
'lmuscrlpt April 28, pages 1780179
* Transcript, April 28, pages 193-196
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[34] The Panel relied on the evidence given by Dr. Perry throughout the
hearing but could not accept that the doctor-patient relationship was
characterized by appropriate or normal behaviour between himself and Ms. L.M.
Specifically, there was inappropriate behaviour that involved repeated boundary
violations in going for coffee, lunches and home visits; in particular, those that
occurred following Ms. L.M.'s supposed sexual advances.”® Dr. Perry's
behaviour was not consistent with a normal doctor-patient relationship. Dr. Perry
demonstrated a lack of judgement with respect to the nature of his relationship
with Ms. L.M. and he did not respond appropriately, thus violating the standard of

practice.

[35] A reasonable response to Ms. L.M.'s March 9, 2012 email, / am not the
one who always starts our make out sessions...” and “at this time our sessions
are safe with me” would be to address the comment in his reply email and be
clear that there were no “make out sessions” if indeed there were not.* This
reference to “make out sessions’ called out for a denial by Dr. Perry, however, he
failed to do so in the reply email to Ms. L.M., nor did he provide an adequate

explanation at the hearing.

[36] At an earlier occasion, December 29, 2010, Ms. L.M. sent the following
email: “Our couple of incidents will be kept to ourselves. | do not “kiss and tell’
as | hope you know and hopefully same goes for you?? By the way quite
different of us but very good!” Dr. Perry responds, “ditto".' This response
implied an agreement to Ms. L.M.'s email. Normal doctor-patient communication
would suggest that Dr. Perry should have been clear in his response as to the

kiss being inadvertent; a “mangiacake” mistake as he alleged in his testimony.

» Transcript, May 1, page 35, 37-39; April 30, pages 30-33; April 27, pages 97-98
3% Exhibit 19, pages 2489-2490
31 Exhibit 18, page 1984

Page 13 of 27

22



23

[37]  On February 27, 2012, Ms. L.M. emailed the following to Dr. Perry: “OR
was it because you knew YOU weren't going to get anything out of the treatment.
Now | know for sure that the only reason you were spending more time and
massaging my neck out was that | would get in your pants and stuff” Once
again, a comment of this kind screamed out for a denial or questioning of some
sort from Dr. Perry. Instead he replied: “Getting something never came into the
equation and Iffeel that is uncalled for’*? Dr. Perry had numerous opportunities
to address the obvious assertions of an intimate sexual relationship made by Ms.
L.M.; however, he did not in the emails.

[38] Dr. Perry did not do what needed to be done to terminate the doctor-
patient relationship. It was clear in the emails noted above that Ms. L.M. was
looking for more than a doctor-patient relationship. Dr. Perry did not follow the
Standard of Practice S-014, Prohibition Against a Sexual Relationship with a
Patient with respect to communicating proper boundaries for the doctor-patient
relationship, referring the patient to another chiropractor or documenting the
actions on the patient’s chart. Dr. Perry gave evidence that Ms. L.M. leaned into
his groin on January 26, 30 and February 9, 2012. Dr. Perry did not document
any of these actions by Ms. L.M., nor did he terminate her care at that time.%®

[39] Dr. Perry gave testimony that he told Ms. L.M. that he would provide her
with care on an interim basis. She then made a pass at him, suggested they
have “something on the side” and he ‘adamantly told her” that he could not be
her chiropractor; however, when Ms. L.M. showed up at his office later that day,
he still treated her. This is in direct violation of the standard of practice.®

[40] Dr. Perry's actions appeared to be ‘grooming behaviour”, whether
intentional or not. Ms. L.M. had verbalized a clear break in her relationship with

2 Exhibit 19, pages 24722473
 Exhibit 16, S-014; Transcript, April 30, pages 25-27; May 1, pages 25-26; Exhibit 2, page 404
M Transcript, April 30, pages 30-33; May |, pages 37-39; Exhibit 16, S-014
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Dr. Perry and in many incidences, he re-initiated the relationship.®® For example,
Dr. Perry texted Ms. L.M., “Should | take your silence as you not coming in

today?” An hour and a half later he texted her again, "R u avoiding me?”

[41] Dr. Perry had boundary issues with Ms. L.M. On March 29, 2012, Ms.
L.M. emailed the following to Dr. Perry: “I have a few things to talk with you
regarding what happened between us on a personal level. | am not happy at all
and how we left things on Monday. | am actually pissed. | will leave it up to you
if and when you want to do this. Got the feeling tonite its not something you want
to do. If | don’t hear from you very soon | will assume that you do not want to talk
and we can say our goodbyes.” Again, an appropriate response would have
been for Dr. Perry to address the personal matter that Ms. L.M. was referring to
in her email. He should have set up proper boundaries to address the feelings
Ms. L.M. had for him, specifically, referring her to a chiropractor outside of his
office. Instead, on April 11, 2012, he went to Ms. L.M.'s house for lunch.%

[42] On April 14, 2012, Ms. L.M. emailed Dr. Perry. “You know | thought you
were calling me this morning about what happened between us the other day at
my place and walking out on me like that and possibly apologizing but instead
you start blaming me for something | am still confused on as | was not really
understanding you. Good bye Emie". Dr. Perry agreed in his testimony that there
was a note of finality in the email and their relationship could have ended at that
time. However, Dr. Perry’s reply came in the form of a number of texts in which
he apologized and promised to be a better friend and treat her better.¥
Common sense would suggest that ending the relationship at this time would

have been Dr. Perry’s next logical step.

% Transcripts April 27, pages52-57, 75-76, 77-78; April 28, pages 207-210, April 29, page 160; April 30,
page 29; May 1, pages 31-32; Exhibit 18, pages2] 14-2116, 2121-2122, 2160; Exhibit 19, page 2489,
Exhibit 7, Exhibit 21, Day Sheets from Dr, Perry’s Office, February 27, 2012; Exhibit 11, page 24

3 Exhibit 19, page 2526; Transcript April 30, pages 39-40

37 Exhibit 19, pages 2558-2559; Transcript, May 1, pages §0-81
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[43] In Dr. Perry’s email to Ms. L.M., dated July 4, 2013, he stated all the
reasons why he did not want to maintain contact with her. Nowhere in his
reasons did he mention the Facebook message Ms. L.M. sent to Dr. Perry’s wife
where Ms. L.M. claimed: “/ am the person who he has been cheating on you
with.”*® Again, common sense suggests that if a relationship did not exit between
Dr. Perry and Ms. L.M., the devastating results of receiving a message like this
would definitely be a reason to not want further contact.

Record Keeping

[44] Dr. Perry’s record keeping was clearly deficient. He admitted to having
“sub par” notes and record keeping as per the Standard of Practice S-002.° Dr.

Perry admitted he had no chiropractic records for L.M. from 2005-2009. He said
he lost them.*°

[46] Dr. P‘erry admitted at least a portion of his documentation regarding Ms.
L.M. was not correct. During the period August 17, 2009 to April 25, 2011, Dr.
Perry kept computerized SOAP notes of treatments. Each note indicated Ms.
L.M. had rated her symptoms on a pain scale as part of the assessment. Dr.
Perry admitted that while he may not have requested a numeric value, he did
assess improvement or deterioration of pain.*"

[47] Dr. Perry admitted in cross-examination that his evidence regarding why
Ms. L.M.’s treatment should be discontinued was at odds with his documentation
in her chiropractic records. Dr. Perry admitted that he should have, but failed to
document discontinuing Ms. L.M.'s care.42

°f , Exhibits 13, 27
lramcnpt May 1, page 136
Ir'mscript May 1, pages 115-116
Iranscrlpt May 1, pages 119-120, 168-169; Exhibit 2, pages 56-57
* Exhibit 18, pages 2018, 2033
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[48] Dr. Perry’s chart does not contain an entry for treatments on Novémber
14, 16, or 17, 2011, although he billed Ms. L.M. for treatment on each of those

dates.*®

[49] Dr. Perry did not document Ms. L.M.’s alleged sexual advances toward
him in his charting (i.e.. touching his groin area). He admitted on cross
examination that having a patient make a move for his crotch was unusual and a

pretty dramatic thing that should have been documented.*
[50] Dr. Perry admitted that he failed to document the treatment he gave Ms.
L.M. on April 30, 2012, even though he acknowledged he had a professional

obligation to document all patient treatments.*®

Emotional and/or Psychological Abuse

[51] Dr. Perry persistently re-initiated the relationship with Ms. L.M. and did not
terminate the relationship with the patient. In fact, he persisted in contacting

her.%

[52] After April 25, 2011, Ms. L.M. discontinued treatment over the cost of an
exercise ball. Eventually, Dr. Perry asked her if she wanted to come back for

treatment.*’

[53] Dr. Perry admitted that he went to Ms. L.M.’s house on February 27, 2012
and April 11, 2012 following her alleged sexual advances. He went at a time he
knew the children were away. He acknowledged that he could have met Ms.
L.M. in a public place, a safe environment. Dr. Perry indicated that he thought it

was “appropriate” to go to her home.“® In the view of the Panel, going to Ms.

3 Exhibit 3, page 203; Exhibit 2

“ Transcript, April 30, pages 25-26, May 1, pages 25-28; Exhibit 2, page 404
“ Transcript May 1, pages 82-32

“S Exhibit 7

T Transcript, April 28, pages 64-68, April 29, page 207

* Transcript, April 30, pages 30-33, May 1, pages 37-39
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L.M.'s home after her alleged sexual advances would appear to be inappropriate
and again, not represent an example of a normal doctor-patient relationship.

[54] On September 17, 2012 Ms. L.M. indicated she did not want to deal with
Dr. Perry anymore. She sent him an email indicating that everything in their
personal stuff, friendship and business was done on his terms, and that “/ never
would have done what we have done together if | don’t have feelings and |
thought the same from you then but now | know for sure you didn’t and never
have.”® Rather than accept Ms. .L.M.'s position that their relationship was over,
Dr. Perry emailed her, asking for forgiveness and asking her out to lunch so they
could discuss the situation.®® Dr. Perry testified that he initiated contact with Ms.
L.M. because “/ can’t leave it like that. | can’t Jjust, you throw this out. ™" It is clear
that Ms. L.M. had feelings for Dr. Perry. Itis the Panel's view that an appropriate
response would have been to terminate the relationship. For whatever reason,
Dr. Perry continued to try to resolve the differences between himself and Ms.
L.M. and in so doing, created emotional anguish for Ms. L.M.

[55] On November 21, 2012, Dr. Perry went to Ms. L.M.’s house. After that
visit, texts were exchanged between Dr. Perry to Ms. L.M. Ms. .L.M. indicated in
her texts that she was not okay after Dr. Perry’s visit and went on to say that it
was way too easy for him and it was about time he lost something. Dr. Perry
indicated he wanted to meet with her on Monday for lunch, and repair the
damage done to their friendship.”> The Panel finds Dr. Perry's repeated
behaviour to be emotionally difficult for Ms. L.M.

* Exhibit 19, page 3085

** Exhibit 19, pages 3083-3085
*!“Transcript, May 1, page 109
*2 Exhibit 11, pages 23-24
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OTHER

[56] We relied on the advice given to us by Mr. Gover, the Panel's independent

legal counsel, for this hearing. Specifically, the Panel relied on the advice given

on:

Evidentiary value of lack of denial:

[57] In an email to Dr. Perry, the complainant L.M. referred to “make out
sessions”.%® When he responded to the complainant's email, Dr. Perry did not
deny that “make out sessions” had taken place but responded to an aspect of her
email.>* The Panel asked about the use that they could make of this evidence.

[58] Mr. Gover advised us that the Member's failure to deny that he
participated in “make out sessions” with the complainant might amount to an
“implied admission”. The leading Canadian evidence textbook puts it this way:

If it would be reasonable to expect a denial in the face of an
accusation, then the party’s failure to do so could constitute an implied
admission against him or her. Much, of course, turns upon the
circumstances to determine whether such an expectation is
reasonable. Before such conduct can constitute an admission, the
court must be satisfied that there is sufficient evidence from which a
jury might reasonably find that the conduct amounted to an
acknowledgement of responsibility.*®

[69] We were advised that in determining what use, if any, to make of this
evidence, the Discipline Panel should carefully scrutinize the surrounding
circumstances and ask itself whether the reference to “make out sessions” called
out for a denial by Dr. Perry, and, if so, whether he has offered an adequate

explanation for failing to deny it. If the Panel concluded that the complainant’s

%3 See Exhibit 19, pp. 2488-2490 — email from L.M. to Dr. Perry sent on March 9, 2012 at 1:18 p.m,, where
the complainant stated, among other things, “I am not the one who always starts our make out sessions”
and “(a)t this time our sessions are safe with me”.

5 See Exhibit 19, p. 2488 — the email from Dr. Perry to L.M. sent on March 12, 2012.

5 A.W. Bryant, S.N. Lederman and M.K. Fuerst. Sopinka, Lederman & Bryant — The Law of Evidence in
Canada (Third Edition)
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allegation that “make out sessions” had taken place did call for denial and that
the Member has not adequately explained his failure to make a denial, the Panel
would be entitled to conclude that Dr. Perry admitted that what the complainant
alleged actually took place.5®

Definition of “Disgraceful”, “Dishonourable” and “Unprofessional”:

[60] Allegation No. 4 refers to conduct falling under the so-called “basket
clause” in paragraph 1(33) of Ontario Regulation 852/93, in which the Member is
alleged to have “engaged in conduct or performed an act, that, having regard to
all the circumstanqes, would reasonably be regarded by Members as disgraceful,
dishonourable or unprofessional regarding a patient known as “L.M.”.

[61] Independent counsel advised us that “disgraceful”, “dishonourable” and

“unprofessional” conduct could each be seen in a spectrum.

[62] “Disgraceful” conduct is conduct that has the effect of shaming the
Member and, by extension, the profession. In order to be disgraceful, the conduct
should cast serious doubt on the Member's moral fitness and inherent ability to

discharge the higher obligations the public expects professionals to meet.

[63] “Dishonourable” conduct is simitar, but need not be as severe. However,
“dishonourable” conduct is often the best description for conduct involving
dishonesty or deceit. Such conduct is considered in most areas of law to be the
most serious and worthy of sanction and in many cases dishonest conduct
should also be regarded as “disgraceful”. Both dishonourable and disgraceful
involve an element of moral failing. A Member ought to, or will, know that the
conduct is unacceptable and falls well below the standards of a professional
when he or she commits a disgraceful or dishonourable act. Conduct amounting
to fraud, theft, public indecency or assault, would be examples of dishonourable
or disgraceful conduct. In general, the more knowledge of the wrongfulness the

% Email from Mr. Brian Gover of Stockwoods, dated July 16, 2015. Counse! for the Member and College
Counsel were both afforded an opportunity to comment on independent counsel’s advice,
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Member had or ought to have had at the time of the conduct, the more it will tend

to be "disgraceful” as opposed to merely “dishonourable”.

[64] By contrast, “unprofessional” conduct does not require any dishonest or
immoral element to the act or conduct. Many courts have found that
unprofessional conduct includes a “serious or persistent disregard for one'’s
professional obligations.” This term recognizes the general traits of good
judgment and responsibility that are required of those privileged to practice the
profession. Whether or not a Member commits an act that disgraces him or her
and dishonours the profession, failure to live up to the standards expected of him
or her can demonstrate that a Member is, simply put, not professional. However,
mere errors in judgment, or discretionary decisions made reasonably (though the
Panel might have made them differently) are not properly considered

“unprofessional” conduct.>’

Definition of Grooming Behaviour:

[65] Based on Mr. Gover's advice, the Panel understood “grooming” is
behaviour that is intended to enlist someone else (typically having lesser power
in the relationship) in some form of sexual activity. Whether “grooming” behaviour
constitutes sexual abuse for the purposes of Allegation No. 1 in the Notice of
Hearing requires consideration of the term “sexual abuse” of a patient by a
member, as set out in subsection 1(3) of the Health Professions Procedural

Code. Subsection 1(3) reads as follows:

Sexual abuse of a patient

(3) In this Code,
“sexual abuse” of a patient by a member means,
(a) sexual intercourse or other forms of physical sexual relations between

the member and the patient,

57 Email from Mr. Brian Gover of Stockwoods Barristers, dated July 16, 2015
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(b) touching, of a sexual nature, of the patient by the member, or
(c) behaviour or remarks of a sexual nature by the member towards the
patient.

[66] Obviously, the aspect of this definition that is relevant is (¢), “behaviour or
remarks of a sexual nature by the member towards the patient”. Independent
counsel advised us that it was for the Panel to determine whether the “grooming”

behaviour to which it has referred, if found, falls within this definition, 5

CONCLUSION

[67] Atthe conclusion of the Hearing, the Panel invited and heard submissions
from counsel for the College and counsel for the Member. In advance of our
deliberations we received advice from independent legal counsel on the record
and in the presence of the parties.

(68] After deliberation and consideration of the evidence, the parties’
submissions and independent legal counsel's advice, we made a number of
findings of professional misconduct. Below we explain these findings, which
relate to Dr. Perry’s failure to establish proper boundaries for the doctor/patient
relationship with Ms. L.M. and his serious and persistent disregard for his
professional obligations.

[69] Having considered the various components of the definition of sexual
abuse in subsection 1(3) of the Code, the Panel concluded that the College did
prove that Dr. Perry sexually abused Ms. L.M. by touching of a sexual nature, of
the patient by the member (paragraph 1(3)(b) of the Code). The Panel carefully
weighed the surrounding circumstances around the emails between Dr. Perry
and Ms. L.M. The Panel felt strongly that these emails called out for a denial
from Dr. Perry; however, he failed to deny, for example, that he had engaged in
‘make out sessions” with the complainant and did not provide an adequate

%% Email from Mr. Brian Gover of Stockwoods Barristers, dated July 23, 2015. This email was duly
disclosed to both parties’ counsel.

Page 22 of 27



explanation for failing to deny them. The Panel did not find that Dr. Perry
sexually abused Ms. L.M. by having “sexual intercourse or other forms of
physical sexual relations” with her (paragraph 1(3)(a) of the Code). In view of the
Panel's assessment of the credibility of Ms. L.M. and the Member, we concluded
that there was no clear and convincing evidence that anything beyond “make out
sessions” occurred between them. Did Dr. Perry engage in “behaviour or
remarks of a sexual nature” toward Ms. L.M. (i.e., conduct described in s. 1(3)(c)
of the Code)? The Panel accepts that Dr. Perry’s repeated failures to respect
professional boundaries were accompanied by “touching of a sexual nature”
(‘make out sessions”) as explained above — and therefore concluded that the
Member had engaged in “behaviour of a sexual nature” — but found no evidence
upon which it could conclude that this behaviour was accompanied by remarks of

a sexual nature on the part of Dr. Perry.

[70] Dr. Perry contravened the Standard of Practice, S-014, Prohibition Against
a Sexual Relationship with a Patient. It clearly states that if a patient suggests
or attempts to develop a sexual relationship, the doctor is to inform the patient of
the restrictions and communicate proper boundaries for the doctor-patient
relationship. The patient is to be referred to another chiropractor if the above
actions do not resolve the situation. The actions are to be documented in the
patient’s chart. Dr. Perry did not communicate or demonstrate proper boundaries
for the doctor-patient relationship, in that he continued to have visits with Ms.
L.M. either at her home or outside of the office after she had made alleged
sexual advances toward him. Dr. Perry continued an email and texting
relationship with Ms. L.M. The Panel felt it was beyond a normal doctor-patient
relationship. It was unclear to the Panel whether Dr. Perry or Ms. L.M. initiated
her transfer to another chiropractor within Dr. Perry’s office, however, the Panel
was in full agreement that Ms. L.M. should have been transferred to a
chiropractor outside of Dr. Perry’s office. Dr. Perry once again, violated
boundaries by continuing to adjust Ms. L.M. “on the side” after this transfer

occurred. Dr. Perry admitted to not documenting in the patient chart any of the
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alleged sexual advances Ms. L.M. made toward Dr. Perry while she was
receiving active treatment from him.

[71] Dr. Perry contravened the Standard of Practice, $-002, Record Keeping,
in that he did not have a complete record of Ms .L.M.’s clinical notes. Ms. L.M.’s
chiropractic records from 2005-2009 had been lost. Ms. L.M.’s health records did
not contain entries for some treatments that had been billed. Dr. Perry did not
document Ms. L.M.’s alleged sexual advances made toward him. He also did not
document in Ms. L.M.'s health records that she had been referred to another
health professional.

[72] The Panel concluded that Ms. L.M. experienced emotional abuse as a
result of Dr. Perry’s actions. Emails and texts in evidence at the hearing clearly
showed that Ms. L.M. did have feelings for Dr. Perry. Evidence also showed that
Ms. L.M. was upset in many situations with Dr. Perry’s actions, comments or lack
thereof. Dr. Perry's inability to communicate clear and proper boundaries to Ms.
L.M. created emotional turmoil for her.

[73] The Panel gave careful consideration to the definitions of the terms
“disgraceful’, “dishonourable” and “unprofessional”. The Panel concluded that
Dr. Perry engaged in disgraceful behaviour in that his repeated boundary
violations were at the heart of why this matter appeared before the Discipline
panel. We also concluded that Dr. Perry’s conduct was dishonourable. There
was an element of moral failing in that he violated the college’s standard of
practice, Prohibition Against a Relationship with a Patient. Finally, the Panel
concluded that Dr. Perry acted unprofessionally, having a serious disregard for
maintaining the college’s Record Keeping standard of practice.

[74] In the face of convincing evidence, both in the exhibits and in the
testimony of the witnesses that support the findings of facts set out above, the
Panel concluded that there is clear, cogent, and convincing evidence to support
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the following findings of professional misconduct against the Member:
Specifically, the Panel found that the College has met the required burden of
establishing that Dr. Perry has committed the following acts of professional

misconduct in relation to Exhibit 1, the Notice of Hearing:

1. Dr. Perry committed an act of professional misconduct as provided by
subsection 51(1)(b.1) of the Health Professionals Procedural Code of the
Chiropractic Act, 1991, S§.0. 1991, ¢. 21, as amended, in that durln% the
period 2009 to 2013 he sexually abused a patient known as “L.M.”®

2. Dr. Perry committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professionals Procedural Code of the
Chiropractic Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(2)
of Ontario Regulation 852/93, in that in that during the period 2009 to 2013
he contravened a standard of practice of the profession or failed to
maintain the standard of practice expected of members of the profession
with respect to his conduct toward and/or treatment of a patient known as
“L.M.”

3. Dr. Perry committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professionals Procedural Code of the
Chiropractic Act, 1991, S.0. 1991, ¢. 21, as amended, and paragraph 1(5)
of Ontario Regulation 852/93, in that during the period 2009 to 2013 he
emotionally abused a patient known as “L.M."

4. Dr. Perry committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professionals Procedural Code of the
Chiropractic Act, 1991, 8.0. 1991, ¢. 21, as amended, and paragraph
1(33) of Ontario Regulation 852/93, in that during the period 2009 to 2013
he engaged in conduct or performed an act, that, having regard to all the
circumstances, would reasonably be regarded by members as disgraceful,
dishonourable and unprofessional regarding a patient known as “L.M.”

The parties are directed to make the necessary arrangements for attendance at a

penalty hearing.

59 It should be noted, however, that Dr. Perry’s sexual abuse of the complainant was limited to “touching,
of a sexual nature, of the patient by the member” and “behaviour of a sexual nature toward (Ms. L.M.) but
did not include “sexual intercourse or other forms of physical sexual relations between the member and the
patient”.
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|, Angela Barrow, sign this decision and reasons for the decision as Chair of this
Discipline Panel and on behalf of the members of the Discipline Panel as listed
below:

% Novecardren. (3, 2015

Angela Barrow, Chair Date: November 13, 2015

Panel Members:

Dr. Angela Barrow

Ms. Georgia Allan

Dr. Roberta Koch

Ms. Judith McCutcheon
Dr. Bryan Wolfe
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Appendix “A”

Ontario Specimen Jury Instructions (Criminal) by the Honourable Mr. Justice
David Watt Toronto: Carswell, 2008.

1.

Did the witness seem honest? |s there any reason why the witness would
not be telling the truth, when it was important to tell the truth?

Does the withess have an interest in the outcome of this case? Does the
witness exhibit any partisanship, any undue leanings towards the side
which called him or her as a withess?

The appearance and demeanour of the witness and the manner in which
he or she testified. Did the witness appear and conduct himself or herself
in an honest and trustworthy manner? It may be that he or she was
nervous or confused in circumstances in which he or she found himself or
herself while testifying. |s he a man or is she a woman who has a poor or
faulty memory, and may that have some effect on his or her demeanour
while testifying, or on the other hand, did he or she appear to us to be a
witness who is shifty, evasive and unreliable?

Was the withess able to make accurate and complete observation about
the issues that he or she testified? What opportunities or observations did
he or she in fact have? What are his or her powers of perception? Some
people are very observant and others are not very observant.

Does the witness's testimony make sound common-sense? Was it
reasonable? Was it probable? Does the witness show a tendency to
exaggerate in his or her testimony?

Did the witness have a good memory of the things about which he or she
testified?

Was the witness's testimony reasonable and consistent with evidence that
was provided on an earlier occasion?

Was the witness reporting on what they saw or heard or did they formulate
evidence based on information received from other sources?
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COURT OF APPEAL FOR ONTARIO

CITATION: College of Chiropractors of Ontario v. Dies, 2016 ONCA 2
DATE: 20160105
DOCKET: C60513

Simmons, Pepall and Pardu JJ.A.
BETWEEN
College of Chiropractors of Ontario

Applicant (Respondent)

and
Stephen Dies

Respondent (Appeliant)
Alex Minkin, for the appellant
Chris G. Paliare and Karen Jones, for the respondent
Heard: January 4, 2016

On appeal from the Order of Justice Elizabeth M. Stewart of the Superior Court
of Justice, dated May 1, 2015.

ENDORSEMENT

[1] At the conclusion of the oral hearing, we dismissed the appeal for reasons

to follow. These are our reasons.

[2] On May 19, 2006, a consent order was granted requiring that the appellant
refrain from: using the title doctor or chiropractor; holding himself out as a person

qualified to practise as a chiropractor; and performing any controlled acts,
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including spinal adjustment/manipulation, unless registered with, and a member

of, the College of Chiropractors of Ontario.

[3] In reasons released on December 30, 2014, the motion judge found the
appellant to be in contempt of the 2006 order. By order dated May 1, 2015, she
sentenced him to house arrest for a period of six months and ordered that if the
appellant breached any of the terms of the order for house arrest, he should be
brought before the court and ordered to serve the balance of his sentence in
custody. In addition, the motion judge granted the respondent leave to issue a
writ of sequestration directing the Sheriff to take possession and dispose of the
appellant’s office and chiropractic equipment, and also ordered that the appellant

pay the costs of the proceeding, fixed in the amount of $35,000.

[4] The appellant appeals from the order finding him in contempt and also

seeks leave to appeal sentence.

[5] First, he submits that the motion judge erred in assessing credibility and
making a finding of contempt in the absence of viva voce evidence. He argues
that as there was conflicting evidence on the central question of whether he had
performed any controlled acts, the motion judge erred in failing to order a trial of
the issue. He relies on R. v. Jetco Manufacturing Ltd. (1987), 57 O.R. (2d) 778,
Fischer v. Milo, (2007), 44 R.F.L. (6th) 134, and Campo v. Campo, 2015 ONSC

1349 in support of his position.
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[6] We do not accept his submission.

[7]  With the benefit of counsel, the appellant agreed to a timetable for the
contempt hearing that provided for no viva voce evidence. He never sought to
withdraw from that position. At the motion itself, again with the benefit of
counsel, he confirmed that he did not want to call viva voce evidence. The

motion judge noted his position on the record.

[8] None of the cases relied upon by the appellant reflect such a factual
record. The history of this proceeding, including the motion judge's endorsement,
makes it clear that the appellant chose to proceed with the motion based on
affidavit evidence and cross-examinations, and without oral evidence. Having
made that tactical decision and lost, the appellant is not entitied to resile from it

now: See Lauzier v. Ranger 1995 CanLll 298 (Ont. C.A.).

[9] Moreover, there was ample and overwhelming evidence to support the
finding of contempt. There was no real dispute about the acts performed by the
appellant and there was uncontradicted expert evidence on their characterization
as chiropractic treatment. Additionally, extensive unchallenged evidence of the
investigations conducted by the respondent was before the motion judge.
Despite the appellant's undertaking to comply fully with the 2006 order, the
motion judge was justifiably satisfied that the evidence demonstrated beyond a

reasonable doubt that the appellant was in breach of the 2006 order.

39
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[10] Second, the appellant submits that the motion judge erred in failing to
impose the least restrictive sanction to ensure compliance and accord with
principles of fundamental justice. He states that a finding of contempt coupled
with a costs award would achieve this objective. He argues that as his contempt
had been fully purged at the time of sentencing, there was no need for an order
structured to ensure compliance and the motion judge failed to impose the least

restrictive sanction available in these circumstances.

[11] We reject this submission. The motion judge expressly considered the
principle of the least restrictive sanction and the steps the appellant had taken to
purge his contempt. She also accepted as fact that he is aging, has health

issues, and is the sole caregiver and attendant for his ailing wife. However, in her

reasons, she also noted:

In this case, [the appellant’s] defiance of Smith J.'s
order has been obvious, unrepentant and ongoing up to
just days before his sentencing hearing. For years, [the
appellant] has been an obstinate scofflaw,
demonstrating an utter lack of respect for the governing
body of his former profession, the public whose safety
the College is obliged to protect, and the courts to
whom the College turned as a last resort when all else
failed to deter his conduct.

There is therefore a significant element of public
protection involved in the fashioning of a consequence
fit for this case. [The appellant] has been engaging in a
regulated activity without regulation of competence or
capacity, and outside mandatory rules of conduct. A
serious penalty is called for.
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[12] The motion judge's findings are fully supported by the record and we see

no basis to interfere with her decision.

[13] Lastly, on consent we order a variation of the language of paragraph 3 of

the May 1, 2015 order so that it states:

THIS COURT ORDERS that if the respondent
breaches any of the conditions set out in paragraph 2
herein, he will be brought before the Court and ordered
to serve the balance of his sentence in custody unless
he can show why incarceration should not at that time
be enforced.

[14] The appeal is therefore allowed in part and paragraph 3 of the May 1,
2015 order is varied as described above. The appellant is to pay the respondent
its costs on a substantial indemnity scale fixed in the amount of $15,000 inclusive

of disbursements and HST.
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BETWEEN:

Dr. John Baird

—and —

College of Chiropractors of Ontario

CITATION: Baird v. College of Chiropractors of Ontario, 2015 ONSC 1484
DIVISIONAL COURT FILE NO.: 2/14
DATE: 20150319

ONTARIO
SUPERIOR COURT OF JUSTICE
DIVISIONAL COURT

Sachs, Hambly and M. Edwards JJ.

Jerome R. Morse, for the Appellant
Appellant

Chris G. Paliare, for the Respondent

Respondent
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HEARD at Toronto: March 3, 2015

H. SACHS J.:

Introduction

(1]

[2]

[3]

The Appellant is a chiropractor, who is appealing the decisions of the Discipline
Committee of the College of Chiropractors of Ontario (the “Tribunal”) finding him guilty
of professional misconduct, suspending his licence for 15 months and ordering him to
pay the Respondent’s costs of the proceeding in the amount of $80,000.

After the misconduct decision and the hearing with respect to penalty, but before the
decision on penalty, the Appellant brought an application before the Tribunal seeking
leave to file fresh evidence that he stated was relevant to the question of penalty, but not
to the question of misconduct. A procedure was agreed to by all counsel for the hearing
of that motion. That procedure did not involve the Tribunal actually looking at the fresh
evidence. The Tribunal heard the motion and declined to receive the evidence.

The Appellant’s central submission on this appeal is that the Tribunal erred in law on the
fresh evidence application and that if it had received the fresh evidence, this would have
had a fundamental effect on its decisions regarding misconduct, penalty and costs.

43
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(10]

Page: 2

The Appellant argues that the Tribunal committed an error in law when it decided the
fresh evidence motion without actually reviewing the evidence.

In making this submission, the Appellant relies on the Court of Appeal’s articulation of
the test for the admission of fresh evidence in DeGroote v. Canadian Imperial Bank of
Commerce, [1999] 121 0.A.C. 327, 1999 CarswellOnt 1902, at para. 3:

[tlhe decision whether or not to reopen the motion was
discretionary. While the test has been expressed in a number of
ways, it essentially comes to this. The court must consider whether
the evidence would probably have changed the result and whether
that evidence could have been discovered by the exercise of
reasonable diligence. The reasonable diligence requirement will
however, be relaxed in exceptional circumstances where
necessary to avoid a miscarriage of justice.(emphasis added)

In deciding the fresh evidence application, the Tribunal found that the Appellant had not
met the due diligence prong of the test for the admission of fresh evidence. According to
the Appellant, the Tribunal could not decide whether this was one of those exceptional

cases where the due diligence requirement should be relaxed without actually looking at
the evidence.

There are two problems with this submission. F irst, in not looking at the evidence, the
Tribunal was following a procedure that had been agreed upon by all the parties,
including the Appellant. In these circumstances, the Tribunal was entitled to assume that

this was not one of those exceptional cases where the due diligence requirement should
be relaxed.

Furthermore, the Agreed Statement of Facts that the parties filed with respect to the fresh
evidence motion would have reinforced this assumption. Specifically, the Tribunal was
told that the Appellant’s counsel did not believe that the fresh evidence would affect the
findings of professional misconduct. If it would not have affected the findings of
professional misconduct, the Tribunal was entitled to assume that it was not the kind of
evidence whose receipt was necessary in order to avoid a miscarriage of justice.

Secondly, having been apprised of the evidence, it is clear to us that this is not one of
those exceptional cases where the due diligence requirement had to be relaxed to avoid a
miscarriage of justice. The evidence consists of an e-mail that the Appellant sent after
all of the conduct giving rise to the findings of professional misconduct had occurred.

According to the Appellant, the e-mail establishes that after he was confronted by an
insurance company investigator about the fact that he was letting a paralegal called
Roland Spiegel use his electronic signature on forms that had been submitted to the
insurance company, he wrote to Mr. Spiegel and told him that he should immediately
stop using his name on the forms. The Appellant argues that this is important because the
Tribunal was clearly disturbed by the fact that the Appellant did not take the steps they

2015 ONSC 1484 (CanLIl)
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would have expected him to take after his meeting with the investigator. According to the
Tribunal, if the Appellant had not authorized Mr. Spiegel to use his signature in the way
he did, surely he would have “contacted the authorities, or a lawyer, or at least send a
letter asking Mr. Spiegel to cease and desist immediately”. (Tribunal Decision, July 19,
2013, page 16).

The meeting with the investigator occurred on April 1, 2009. The e-mail in question was
sent two months later, on May 28, 2009 and it reads:

Hi Roland,

I nmust ask that effective immediately, you stop submitting
applications with etther my name or Dr. John Bennett’s name on it.
Some insurance investigator got in Dr. Bennett’s face last week
and he is pretty upset. I may lose my radiologist over this.

At best, this e-mail establishes that some two months after his meeting with the
investigator, the Appellant took steps to contact Mr. Spiegel in writing. Furthermore,
according to the e-mail, he did so, not because he was upset that Mr. Spiegel had been
using his name and signature on forms that Mr. Spiegel submitted to the insurance
company, but because another doctor was upset about having his name used on these
forms.

This is hardly the kind of evidence that would have caused the Tribunal to re-assess its
position that the Appellant’s conduct was not consistent with that of a man who had just
found out that his signature was being used in an unauthorized manner. Nor would it have
caused the Tribunal to re-assess its position that the Appellant did not take adequate steps
to stop the conduct at issue from recurring.

The furthest the evidence would have gone is to establish that it took the Appellant two
months, rather than four and a half months, to advise Mr. Spiegel in writing to stop using
his name. In the context of the evidence as a whole, this difference was not significant. It
certainly does not approach the kind of difference in evidence that marks the line between
a just result and a miscarriage of justice.

The Appellant’s argument with respect to the reasonableness of the Tribunal’s decisions
turns on his submission that if the Tribunal had seen the e-mail, it would not have done
what it did. In particular, it would not have preferred the evidence of Mr. Speigel over
that of the Appellant when it came to the arrangement between the two men.

In this regard, it is important to note that at the hearing before the Tribunal, the Appellant
testified that he had only given his electronic signature to Mr. Spiegel to use on one form.
For the purposes of the appeal, the Appellant’s counsel conceded that it was reasonable
for the Tribunal to find that this was not true; that the Appellant had allowed his signature
to be used on a number of forms, not just one form. This is because Mr. Spiegel’s
evidence to that effect was confimed by the testimony of the insurance company
investigator, who testified that the Appellant had admitted to her that he allowed Mr.

2015 ONSC 1484 (CanlLll)
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Spiegel “full reign to use his signature on forms, that he didn’t care what forms M.
Spiegel used”. (Tribunal Decision, July 19, 2013, page 15). However, according to the
Appellant, there was no evidence other than the evidence of Mr. Spiegel that the
Appellant collaborated with Mr. Spiegel in coming up with a “scheme” to submit the
forms in question to the insurance company. The Appellant denied being part of a scheme
and, according to the Appellant, if the Tribunal had had the e-mail, the Tribunal would
have believed him on this point.

There are several problems with this submission. First, as we have already found, the e-
mail is not the kind of evidence that would have significantly impacted the Tribunal’s
decision. Second, the Appellant is effectively seeking to have us re-try the case and to
review the evidence with a view to having us re-assess the reasonableness of believing
Mr. Spiegel over the Appellant. It is not our function to weigh evidence or make findings
of credibility. Third, having conceded that it was reasonable for the Tribunal to disbelieve
the Appellant’s evidence and accept Mr. Spiegel’s evidence about one crucial aspect of
the relationship between the two men, why was it unreasonable for the Tribunal to make
the same choice about the other aspects of that relationship?

While the Appellant mainly focused on the difference the e-mail would have made if it
bad been admitted into evidence, in reply, the Appellant appeared to be arguing that there
was no evidence in the record that would have allowed the Tribunal to reasonably draw
the inference that the Appellant was part of a scheme. We reject this submission. There
was ample evidence from which the Tribunal could have reasonably drawn this inference.

For these reasons, the appeal is dismissed. In our view, the Tribunal reasonably
exercised its discretion in refising to admit the evidence at issue. Further, even if the
evidence had been admitted, this would not have affected the reasonableness of any of
the Tribunal’s decisions that are the subject of this appeal.

As agreed by the parties, as the successful party, the Respondent is entitled to its costs of
the appeal, fixed in the amount of $20,000.00, all inclusive.

H. SACHS J.

HAMBLY J.

M. EDWARDS J.

Released: 201503
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Rose Bustria ITEM1.1.4

From: Jo-Ann Willson

Sent: Tuesday, January 19, 2016 1:18 PM

To: Rose Bustria

Subject: FW: Discipline Decisions published

Attachments: 5.5 - CanLll.pdf; 2015 Canlii Publication Requirements.pdf; Canlii

information.pdf;, Canlii Template w Format (002).docx; Canlii Template w
Format (002).pdf, CanLlIDecisionsTransmission_en.pdf; CanLIIForm_en.pdf

Exec and Council.

Jo-Ann Willson, B.Sc.,, M.S.W,, LL.B.
Registrar & General Counsel

College of Chiropractors of Ontario
130 Bloor St. West, Suite 902
Toronto, ON M5S 1N5

Tel: (416) 922-6355 ext. 111

Fax: (416) 925-9610

E-mail: jpwillson@cco.on.ca

Web Site: www.cco.on.ca

CONFIDENTIALITY WARNING:
This e-mail including any attachments may contain confidential infermation and is intended only for the person(s) named above. Any other
distribution, copying or disclosure is strictly prohibited. If you have received this e-mail in error, please notify me immediately by reply e-mail

and delete all copies including any attachments without reading it or making a copy. Thank you.

From: FHRCO - Beth Ann Kenny [mailto:bakenny@regulatedhealthprofessions.on.ca]
Sent: Tuesday, January 19, 2016 12:56 PM

To: Jo-Ann Willson <jpwillson@cco.on.ca>

Cc: Karen.Jones@paliareroland.com; Joel Friedman <JFriedman@cco.on.ca>
Subject: RE: Discipline Decisions published

Hi Jo-Ann:
I've attached the notes from the most recent FHRCO Board Meeting on CANLIi as well as information

that Anita Ashton shared from the College of Physiotherapists. I've also posted this to the FHRCO vRoom
system (under the files from the December 10" Board meeting).

Please let me know if | can send anything else along.

Thank you, and take care!
Beth Ann

i

g
S
-

ORPRO
\_);'u I\

Beth Ann Kenny, Executive Coordinator
Federation of Health Regulatory Colleges of Ontario (FHRCO)
301-396 Osborne St, PO Box 244, Beaverton ON LOK 1A0
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49 Email: bakenny@regulatedhealthprofessions.on.ca
Web: www.regulatedhealthprofessions.on.ca
Phone: 416-493-4076 / Fax: 1-866-814-6456

Confidentiality notice: This email, including any attachments, is for the sole use of the intended recipient(s) and may contain
private,

confidential, and/or privileged information. Any unauthorized review, use, disclosure, or distribution is prohibited. If you are not
the

intended recipient or this information has been inappropriately forwarded to you, please contact the sender by reply email and
destroy
all copies of the original.

From: Jo-Ann Willson [mailto:jpwillson@cco.on.ca)

Sent: January 19, 2016 12:23 PM

To: Beth Ann Kenny (bakenny@regulatedhealthprofessions.on.ca)
<bakenny@regulatedhealthprofessions.on.ca>

Cc: Karen.Jones@paliareroland.com; Joel Friedman <JFriedman@cco.on.ca>
Subject: Discipline Decisions published

Hi Beth Ann — | recall a discussion at a FHRCO meeting (November 26, 2016 | believe), in which colleges
mentioned that in addition to publishing discipline decisions on their own websites, they were sent to
Can Li? Or some other place. Do you recall the details of this? | think CCO should be doing the same.
Thank you.

Jo-Ann Willson, B.Sc., M.S.W,, LL.B.
Registrar & General Counsel

College of Chiropractors of Ontario
130 Bloor St. West, Suite 902
Toronto, ON M5S 1N5

Tel: (416) 922-6355 ext. 111

Fax: (416) 925-9610

E-mail: jpwillson@cro.on.ca

Web Site: www.cco.on.ca

CONFIDENTIALITY WARNING:
This e-mail including any attachments may contain confidential information and is intended only for the person(s) named above. Any other
distribution, copying or disclosure is strictly prohibited. If you have received this e-mail in error, please notify me immediately by reply e-mail

and delete all copies including any attachments without reading it or making a copy. Thank you.
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5.5 - CanlLil

Federation of Health Regulatory Colleges of Ontario (FHRCO)
Suite 301 - 396 Osborne St, PO Box 244, Beaverton ON LOK 1A0
email: bakenny@regulatedhealthprofessions.on.ca

web: www.regulatedhealthprofessions.on.ca

Phone: 416-493-4076/Fax: 1-866-814-6456

Meeting: Board of Directors
Date: December 10, 2015

Agenda ltem: CanlLlI

At the October 26™ Board of Directors meeting, a motion was made to encourage Federation
members to post decisions on Canlll, the Canadian Legal Information Institute. CanlLlil is, as found
on its website, “a non-profit organization managed by the Federation of Law Societies of Canada.
CanlLll's goal is to make Canadian law accessible for free on the Internet. (CanLll’s) website
(https://www.canlii.org/en/on/) provides access to court judgments, tribunal decisions, statutes
and regulations from all Canadian jurisdictions.”

The Executive Coordinator was requested to ask the FHRCO Discipline Orientation Committee for
information related to a consistent format for posting decisions to CanlLIl as well as a rationale for
listing “Colleges” versus “Colleges’ Discipline Committees” as the registrants with CanlLII.

It was shared that the formatting of postings is supported directly by CanlLll, i.e., CanLIl will direct
users during the posting process as needed. The most recent examples from the four Colleges
currently posting on CanllIl are attached.

Related to how the “College” is listed with CanlLll, those who include “Discipline Committee” were
noted to be differentiating between the College and the decision made by a Panel of the Discipline
Committee as a distinct tribunal. A suggestion was made that this format would allow users, who
search by organization, to find the College (alphabetically) but noting that the decision was that of
the Panel.

For reference, the following is the current list (as of December 4™") of boards and tribunals in
Ontario that currently post to CanlLll:

e Agriculture, Food & Rural Affairs Appeal Tribunal

e Alcohol and Gaming Commission of Ontario

e Assessment Review Board

e Child and Family Services Review Board

e College of Nurses of Ontario Discipline Committee
e College of Physicians and Surgeons of Ontario

e College of Physiotherapists of Ontario

e Consent and Capacity Board

e Conservation Review Board

e Environmental Review Tribunal

5.5 - CanLll—Page 1
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Financial Services Tribunal

Grievance Settlement Board

Health Professions Appeal and Review Board
Health Services Appeal and Review Board
Human Rights Tribunal of Ontario

Information and Privacy Commissioner Ontario
Labour Arbitration Awards

Landlord and Tenant Board

Law Society Tribunal

Normal Farm Practices Protection Board

Office of the Chief Coroner for Ontario

Ontario Civilian Police Commission

Ontario College of Early Childhood Educators
Ontario College of Pharmacists Discipline Committee
Ontario Court of the Drainage Referee

Ontario Custody Review Board

Ontario Labour Relations Board

Ontario Licence Appeal Tribunal

Ontario Municipal Board

Ontario Pay Equity Hearings Tribunal

Ontario Physician Payment Review Board
Ontario Public Service Grievance Board
Ontario Racing Commission

Ontario Securities Commission

Ontario Social Benefits Tribunal

Ontario Special Education (English) Tribunal
Ontario Workplace Safety and Insurance Appeals Tribunal

Ontario Workplace Safety and Insurance Board

5.5 —CanLll — Page 2



ITEM 1.2

Submitted February 4, 2016

College of Chiropractors of Ontario
Fitness to Practise Committee Report to Council
Tuesday, February 23, 2016

Members: Dr. Reginald Gates, Chair
Ms Georgia Allan
Dr. Bruce Lambert

Staff Support: Jo-Ann Willson, Registrar and General Counsel

Committee Mandate

e To hear and determine allegations of mental or physical incapacity referred to the
committee by the Inquiries, Complaints and Reports Committee.

e To review applications for reinstatement following an incapacity finding.

The Committee continued to ensure that it was appropriately prepared in 2016. Since our
last meeting there were no referrals to the Fitness to Practice Committee. Gladly we have
had no meetings.

I would like to thank the Committee members; Ms. Georgia Allan, Dr. Bruce Lambert,
and our staff support; Ms. Jo-Ann Willson.

Respectfully submitted,

Dr. Reginald Gates, Chair
Fitness to Practice Committee
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ITEM 1.3 Submitted to CCO on February 4, 2010

College of Chiropractors of Ontario
Inquiries, Complaints and Reports Committee Report to Council
Tuesday, February 23, 2016

Members: Dr. Gauri Shankar, Chair
Ms Patrice Burke, Public Member
Dr. Brian Gleberzon, Council Member
Dr. Steve Gillis, non-Council Member
Mr. Shakil Akhter, Alternate Public Member

Staff Support: Ms Christine McKeown, Investigations, Complaints & Reports Officer
Ms Tina Perryman, Manager, Inquires, Complaints & Reports

Since the last Council meeting, the Inquiries, Complaints and Reports Committee (ICRC)
met on two occasions, and reviewed 13 complaints and three reports. ICRC made decisions
on 6 complaints. Three oral cautions were administered, three section 75(a) investigators
were approved by the Committee and one section 75(c) investigator was appointed by the
Registrar.

I would like to thank the committee for all of their continued hard work, Ms Patrice Burke,

Mr. Shakil Akhter, Dr. Steven Gillis and Dr. Brian Gleberzon. Ms Tina Perryman and Ms
Christine McKeown keep us on track with all the behind the scenes perseverance.

Respectfully submitted,

Dr. Gauri Shankar, Chair
Inquires, Complaints & Reports Committee



ITEM 1.4 Submitted, February 11, 2016

College of Chiropractors of Ontario
Patient Relations Committee Report to Council
February 23, 2016

94

Members: Ms Judith McCutcheon, Chair
Dr. Daniela Arciero, non-Council member
Dr. Lisa Cadotte, non-Council member
Ms Patrice Burke
Dr. Pat Tavares

Staff Support:  Mr. Joel Friedman, Director, Policy and Research
Ms Jo-Ann Willson, Registrar and General Counsel

Report
The Patient Relations Committee held one meeting by teleconference on January 13, 2016.

A policy representative from the Ministry has informed the Colleges that changes to
regulations allowing for a spousal exemption are on hold until the Ministry reviews the Task
Force’s report on the sexual abuse of patients by health professionals. At this time, no
specific time line has been given. CCO will post information about the status of the
regulation on the CCO website, including notification that the information is based on what
the Ministry of Health has advised.

The Committee is considering a number of alternative suggestions to further the College's
communication strategy following the defeat of the radio advertisement proposal at the
December Council meeting. The Committee will continue to explore opportunities at the
next meeting. Various strategies are being considered, including making use of the various
videos and communiques prepared by FHRCO, and developing short video clips that could
be posted directly on the CCO website.

Some of you will be aware of the recent Fifth Estate Program entitled “Doctors without
Boundaries” which focused on physicians who have been investigated or found to have
committed sexual abuse of patients and were permitted to continue to practise. The College
of Physicians and Surgeons has posted various bulletins on their website in response.

I would like to thank the Committee, Dr. Daniela Arciero, Ms Patrice Burke, Dr. Lisa

Cadotte, and Dr. Patricia Tavares, and our staff support of Mr. Friedman, Ms Szametz, and
Ms Willson, for their commitment to the goals of the Patient Relations Committee.

Respectfully submitted,

Ms Judith McCutcheon
Chair, Patient Relations
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Doctors Without Boundaries

CBC Broadcast Date: January 22, 2016

When doctors are accused of crossing ethical or legal boundaries with their female patients, why
does it sometimes take so long for authorities to act - if indeed they act at all? And what does it
take for a doctor to lose the right to practice medicine in Canada? Bob McKeown investigates
doctors who faced discipline by provincial colleges of Physicians and Surgeons. Did those
bodies adequately protect patients?
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Getting a second chance: 12 doctors who
have been disciplined more than once

CBC News Posted: Jan 21, 2016 4:00 AM CTLast Updated: Jan 21, 2016 4:00 AM CT

[ 3 4=

Over the last 15 years, at least 250 doctors have been disciplined across the country for a litany
of patient boundary offences, according to a CBC News examination of discipline cases.

e Breaching Boundaries: Disciplined physicians often given 2nd chance to practise

Some of those doctors have been cited more than once for inappropriate behaviour with their
patients. Here are some examples:

Doctor suspended indefinitely after long
disciplinary history involving sexual
comments to patients

CBC News Posted: Jan 21, 2016 4:00 AM CTLast Updated: Jan 21, 2016 4:00 AM CT

[DOr. Armijad

Ali
—

Dr. Amjad Ali. (CBC News Graphics)
Related Stories

e Breaching Boundaries: Disciplined physicians often given 2nd chance to practise
e Getting a second chance: 12 doctors who have been disciplined more than once
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A Regina physician who was allowed to continue practising after having been found guilty of
unprofessional conduct due to sexual comments to patients repeated the behaviour seven years
later.

In 2004, Dr. Amjad Ali was found guilty of unbecoming, improper, unprofessional or
discreditable conduct by a college disciplinary council.

He was found to have engaged in sexual comments with two patients. One patient testified at a
disciplinary hearing held by the College of Physicians and Surgeons of Saskatchewan that Dr.
Ali attempted to "open the door towards a relationship" with her by asking her if she had a
boyfriend and if she would come and visit him in Northern Saskatchewan.

The council found Ali made "sexualized comments" to another patient. Ali, through his counsel,
denied the allegations in the hearing. His lawyer said that his recollection of the events was
"markedly” different than that of his patient's. He said that it was "improbable" that the patient
would spend a great deal of money to come and visit Ali in Northern Saskatchewan.

The council found him guilty of both charges and imposed a penalty that included a requirement
to enroll in a boundaries education program, have a chaperone present for all female patients and
have a sign posted in the waiting room advising that he will have a chaperone present.

He was originally ordered to pay $36,000, but counsel for the college accepted his lawyer's
submission that he had a diminished capacity to pay. He was ordered to pay $20,000 in costs at a
penalty hearing. Ali declined to speak on his own behalf at the hearing.

At another discipline hearing in 2012, he was found guilty of unbecoming, improper,
unprofessional or discreditable conduct in relation to three patients. One patient said he asked if
she would have "a love affair" with him. Another said she was asked if she could be his lover.
Another complained that he disclosed intimate details of his love life.

Ali entered a guilty plea on one of the charges, but was found guilty on all three.

His licence was revoked by the college council and he was ordered to pay costs of $48,856.11.
The penalty is now the subject of an appeal to the Court of Queen's Bench in Regina.

Ali's lawyer, Aaron Fox, sent CBC News this statement:

"In light of his pending appeal, Dr. Ali is not prepared to discuss his case publicly. His appeal

was argued in the Court of Queen's Bench in Regina and we are awaiting decision. He appealed
the order revoking his licence to practise medicine. We argued that Dr. Ali had some underlying
medical and psychological issues that led to his behavioural problems. We argued that now that
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those problems are being addressed it would be appropriate to allow him to practise with the
required monitoring and controls in place."

According to the college's website, Ali entered a guilty plea in 2013 to five additional charges of
unprofessional conduct. The charges included practising while suspended and charging an
excessive fee — $500 — to fill out a medical marijuana form for a patient.

He also provided contact numbers to the same patient and encouraged him to refer individuals
who were seeking authorization to possess medical marijuana to contact Ali.

The council ordered that "Dr. Amjad Ali is immediately suspended from the privileges of a duly
qualified medical practitioner."

Plastic surgeon banned from practice after
abusing sedated patients

CBC News Posted: Jan 21, 2016 4:00 AM CTLast Updated: Jan 21, 2016 4:00 AM CT

Or. Marc

Bissonnette

Dr. Marc Bissonnette. (CBC News Graphics)
Related Stories

o Breaching Boundaries: Disciplined physicians often given 2nd chance to practise
e (Getting a second chance: 12 doctors who have been disciplined more than once

Dr. Marc Bissonnette was given a second chance to practise by the Collége des médecins du
Québec after he admitted to having sex with a patient in his office in 1993.
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That second chance came to an end in 2010, when the college revoked his licence for life after
touching two patients in a sexual manner.

The Montreal plastic surgeon said he had consensual sex with a woman who came in for breast
implant surgery in 1993. The patient said she never consented and that she was sedated on the
operating table when he penetrated her.

He was acquitted of a criminal sexual assault charge stemming from that incident. But the
college's disciplinary committee suspended him for 40 months for having sex with a patient.

Several years later, Bissonnette once again was in trouble. The committee found him guilty of
touching a patient in a sexual manner.

According to the findings of the committee, in December 2002, Bissonnette called a patient at
home and told her he would perform a surgery to repair nerve damage on her hand at his private
clinic, which was closed for the holidays.

She testified he gave her sedatives and touched her clitoris during the course of the procedure.
Bissonette was not allowed to treat patients without a chaperone at that time because of the
conditions imposed on him.

He was banned from practising for 10 years.

Bissonnette was given a lifetime ban in 2010 after he was found guilty by the college's
disciplinary committee of two separate incidents of touching the genitals of patients who were in
for breast surgery he performed in his office. Both women were sedated at the time.

He is not currently practising. CBC has been unable to contact him for comment.

Doctor's licence reinstated less than a month
after release from jail

CBC News Posted: Jan 21, 2016 4:00 AM CTLast Updated: Jan 21, 2016 4:00 AM CT
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Dr. Douglas Ian

Cameron

_

Dr. Douglas Ian Cameron. (CBC News Graphics)
Related Stories

¢ Breaching Boundaries: Disciplined physicians often given 2nd chance to practise
e Getting a second chance: 12 doctors who have been disciplined more than once
o Oversight of doctors needs more transparency, says P.E.l. Status of Women

A Summerside, P.E.I specialist in internal medicine who was allowed to resume practising after
being convicted of sexually assaulting patients went on to abuse again years later.

Dr. Douglas Ian Cameron is currently without a licence to practise in the province after the
College of Physicians and Surgeons of P.E.I. revoked his licence in 2007 and barred him from
reapplying for 10 years.

His regulatory troubles began in the 1990s. He lost admitting privileges at a hospital in 1993 due
to alcoholism, court records show. A court later convicted him of sexual assaults involving three
female patients and handed him a jail sentence.

The college followed by revoking his licence in 1995 for sexual misconduct. After serving eight
months, he was released from jail in 1996 and had his licence reinstated that year with
conditions.

Cameron was given another suspension in 2002 for not fulfilling conditions of his licence that
required him to submit reports to the college. His licence was reinstated within a month.

Then in 2006, an interim suspension was imposed during a new investigation by the college.

Cameron was accused by two female patients of grabbing their breasts during visits to his office.
That was followed by the 10-year revocation in 2007 and the finding that Cameron committed
sexual abuse. Cameron had testified the two patients simply misunderstood legitimate medical
procedures.
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There were no criminal charges in that case.

The college fined Cameron $2,500 for the sexual abuse and $2,500 for failing, on two occasions,
to abide by the conditions of his licence. He also was required to pay $15,000 toward the costs of
the inquiry.

Legislation in P.E.I. defines sexual abuse by a physician as "any sort of sexual conduct by a
member toward or with a patient, at any time during which the person is considered to be a
patient," whether it is a remark, gesture, touching, intercourse or any other behaviour of a sexual
nature.

Cameron declined a request for comment

B.C. doctor's 2-decade discipline history
includes Nova Scotia misconduct

CBC News Posted: Jan 21,2016 4:00 AM CTLast Updated: Jan 21, 2016 4:00 AM CT

Dr. Pankaj Dhawan. (CBC News Graphics)
Related Stories

o Breaching Boundaries: Disciplined physicians often given 2nd chance to practise
e (etting a second chance: 12 doctors who have been disciplined more than once
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Dr. Pankaj Dhawan's discipline history goes back nearly two decades, and involves two colleges,
six patients and one student. The Vancouver physician has been disciplined four times in the last
18 years. He continues to practise.

The physical medicine and rehabilitation specialist first faced discipline in 1997 by the College
of Physicians and Surgeons of Nova Scotia. Five women complained. The panel found his
actions amounted to professional misconduct against all of them.

The panel found he slapped a 20-year-old patient on the buttocks. It also found he told her that
she was attractive and invited her to play tennis with him "when no one would be around, and
suggested that she not tell her family physician of his invitation," the decision states.

The decision states the panel concluded he conducted a breast exam on a patient who was also a
registered nurse that was "inappropriate, unprofessional and unnecessary and amounted to
professional misconduct."”

He touched another patient's breasts inappropriately and pricked her nipples; he removed
clothing on two patients that did not need to be removed; entered the change room before a
patient put on her gown and, in the case of two patients, provided no covering at all, according to
the panel's findings.

Dhawan's right to practice was suspended for six months and he was required to have a
chaperone present when he examined female patients.

"Counsel for Dr. Dhawan strongly disagreed with the characterization of the findings by counsel
for the College. The panel was urged to conclude that the offences committed by Dr. Dhawan
were at the low end of the scale particularly when comparing these offences with the reported
cases on sexual misconduct. Counsel for Dr. Dhawan submitted that an appropriate penalty for
Dr. Dhawan would be a reprimand or short suspension,” according to the college's decision.

Dhawan later moved his practice to B.C.

He was called before a B.C. disciplinary committee in 2004. Dhawan was suspended by the
College of Physicians and Surgeons of B.C. for a month for unprofessional conduct and he was
required to have a college-approved chaperone present when treating women.

He admitted he invited a patient for coffee where he engaged in a personal discussion, held the
patient's hand and touched her face, according to the college.

In 2009, the B.C. college reprimanded and fined Dhawan $3,500 for breaching the conditions on
his registration that were imposed after he was disciplined in 2004. He used medical students as
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chaperones who were not approved by the college. No patient complained about Dhawan when
he was using the unauthorized chaperones.

Dhawan was again reprimanded for unprofessional conduct in 2010. He admitted he hugged and
kissed one of his medical students and engaged in inappropriate conversations, according to the
B.C. college. His penalty did not include a suspension, but he was ordered to pay $4,000 in costs.

Dhawan is currently practising in Vancouver under a "conditional-disciplined" registration.
There is no mention of the Nova Scotia college's discipline in his B.C. physician profile.

Dr. Dhawan declined a request for comment.

Complaints against psychiatrist go back
more than 2 decades

CBC News Posted: Jan 21, 2016 4:00 AM CTLast Updated: Jan 21, 2016 4:00 AM CT

- - Dr Stanley Thomas
l rf -

" Dobrowolski
d |

Dr. Stanley Thomas Dobrowolski. (Courtesy Toronto Star/CBC News Graphics)
Related Stories

o Breaching Boundaries: Disciplined physicians often given 2nd chance to practise
o Getting a second chance: 12 doctors who have been disciplined more than once

The College of Physicians and Surgeons of Ontario received its first complaint about Dr. Stanley
Thomas Dobrowolski in 1990. A patient alleged he asked inappropriate, sexual questions during
sessions and asked her to remove her shirt and bra during a physical exam, something she
believed was unnecessary.



64

The college received a similar complaint in 1992, but decided in both cases that his behaviour
did not amount to sexual impropriety, and he was allowed to keep practising without facing a
hearing.

He also worked at the University of Western Ontario's Student Health Services from 1985 to
1994 and practised privately out of an office basement in his home.

Dobrowolski faced disciplinary hearings in 1994 for allegations of sexual impropriety after being
accused of engaging in sexual intercourse with a student/patient. He admitted that he had sexual
intercourse with the student, who had attempted suicide and was seeing treatment.

The doctor argued that he was no longer treating her as a patient when the sexual relationship
began and the relationship was consensual, though the patient felt that it was still a therapeutic
relationship.

The college prosecutor argued that the complainant's "problems were not treated ... and she
continued to be a suicide risk," and that Dobrowolski showed a "lack of clear boundaries" and
that "his behaviour has put her squarely at risk for self harm."

But the hearing panel ruled that sexual acts took place after the psychiatrist/patient relationship
ended. They did not find the boundary violations sufficiently egregious to warrant a finding of
incompetence.

Dobrowolski's certificate to practise was suspended for 12 months — nine of which were
suspended if he followed certain conditions. Dobrowolski resigned from the University of
Western Ontario, and when he resumed practising it was out of the basement office of his
London, Ont.. home.

Dobrowolski appeared before a disciplinary panel in 1999 after more complaints by university
students emerged. They alleged that between 1987 and 1991, Dobrowolski touched them
inappropriately and was performing inappropriate breast examinations. He was once again
suspended.

Still practising from his basement in London, Dobrowolski was called to a disciplinary hearing at
the CPSO again in 2004. Further allegations of inappropriate relationships with patients and
questionable physical exams resulted in a six-month suspension this time.

As a result of those hearings the CPSO ruled that he was no longer allowed to see female
patients. He appealed this to the Divisional Court and the parties agreed, on consent, to a new
order. The court decided he would be allowed to continue to see female patients but would no
longer be allowed to conduct physical exams.
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In 2011, a female patient and her husband complained to the CPSO that Dobrowolski was
sexually abusing her.

Over a year later, in October 2012, the college suspended him while it investigated a patient's
allegations of "inappropriate and/or sexual touching of the patient, masturbation of the patient,
purchasing lingerie for the patient to wear, taking inappropriate and/or sexual pictures of the
patient, shaving of the patient, hugging and kissing the patient, offering to undress during the
patient's appointment, and/or making remarks to the patient that were inappropriate and/or of a
sexual nature."

In November 2012, London Police arrested Dobrowolski on charges of sexual assault and
voyeurism. He had been photographing nude patients during physical exams under the guise of
tracking moles for cancer. He was also surreptitiously videotaping some of these women while
they were undressed.

In 2014, he was sentenced to four years in a federal penitentiary.

On November 30, 2015, the CPSO revoked Dobrowolski's licence.

Doctor commits sexual assault after he was
given a 2nd chance
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Both of Dr. Martin Gillen's victims were sedated when he violated them. Both victims say they
suffered longterm psychological scars. But only one was assaulted after the pain doctor was
given a second chance to practise medicine.

"He used his medical skills to sexually violate two vulnerable women, both rendered more
incapacitated and vulnerable because of drugs he gave them," read the Ontario college decision
that denied Gillen's application for reinstatement in 2010.

Gillen first appearance before the discipline committee was in 1989 for having committed "a
single sexual act performed on an unwilling patient," college documents state.

That "unwilling patient" was a 21-year-old woman who arrived at a Perth, Ont., hospital with her
parents in 1986. She was hyperventilating and suffering chest pain. Gillen gave her a sedative
and put her in a recovery room after she nodded off. She testified that before she fully awakened,
Gillen placed his penis in her hand and ejaculated, according to her testimony in the college's
decision.

Gillen denied her allegation. He said that he performed a neurological evaluation called a two-
finger hand grip test and that semen found on a tissue was the result of an earlier nocturnal
emission.

The committee later noted the incidents weighed heavily on the woman for years. It caused her
to distrust doctors so much she delivered her baby at home with a midwife to avoid the hospital,
she said.

In a victim impact statement made 20 years after the incident, "she tearfully told the committee
that at the time of the incident, she was in a vulnerable position, and felt helpless, powerless and
isolated and actually feared for her life at that moment. She said she would not be able to fully
erase that feeling from her life."

Police were called to the ER and Gillen was charged criminally, but he was eventually acquitted.

Initially,the college revoked Gillen's registration. He appealed and the sanction was reduced to a
nine-month suspension.

He was reinstated to practise medicine in 1991.
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Fifteen years after the first incident, a patient who received regular cortisone injections for
chronic pain says she grew suspicious of Gillen. At one appointment, she was less sedated than
usual and suspected something was wrong.

Gillen subsequently admitted he inserted his fingers into her vagina and anus to "landmark"
where the injections should go. He also admitted he may have gotten aroused from doing this.

The patient brought a hidden camera to the following appointment.

"Gillen is clearly seen on videotape sexually aroused prior to doing the vaginal penetration,"
stated the discipline committee. Whether or not the "landmarking" is medically warranted is
irrelevant, it said. "The penetration must be viewed as a means for Dr. Gillen to satisfy himself
sexually, not as an aid to the patient's comfort."

Gillen was also captured on tape stroking his exposed penis while he was treating her, according
to college documents.

The college revoked Gillen's licence and he pleaded guilty in criminal court to sexual assault,
was sentenced to nine months in jail and placed on the sex offender registry for 10 years.

Years after her ordeal, the patient says she was still dealing with a great deal of anxiety and had
suffered because of her mistrust of doctors, according to a statement she made at a subsequent
reinstatement hearing.

Gillen tried to get his medical licence back in 2010, but the panel turned down his request. "He
continues to pose a risk for repeating his sexual deviancy," read the decision. "The public would
not be protected and would lose confidence in the profession if he is reinstated."

Gillen has continued to deny the first incident involving the young woman in the hospital.

"I am not in clinical practice, I have not resumed clinical practice and I do not have a licence to
practise medicine," said Gillen in a brief telephone interview. He is now a medical administrator
and does quality management of files for a company that performs third-party injury
assessments.

He stated that he has no plans to apply for reinstatement of his medical registration.
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Doctor's licence revoked after 2 sex assault
convictions
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It took two separate criminal convictions involving charges of sexual assault against six patients
before Dr. Charles Chul Soo Im's right to practice was revoked by the College of Physicians and
Surgeons of Ontario. He was allowed to practice during most of the 13 years that separated the
convictions.

"It is very clear that this man is a risk to any female patient of whom he has unsupervised
contact," said Justice Lauren E. Marshall of the Ontario Court of Justice at Im's 2006 sentencing
for sexual assault.

"I would hope and trust, for the sake of members of the public, of which I am one, that he is
never allowed unsupervised contact with female patients, period. How many of them have to be
sacrificed on the altar of his personal problems?"

The family physician pleaded guilty in criminal court in 1992 to sexually assaulting five patients.

"During the course of examining five female patients, he had performed physical examinations,
including internal examinations, even though their initial complaints had not called for this
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degree of evaluation. He had also made inappropriate queries regarding their menstrual history
and/or sexual activities," according to the college's summary of the court case.

Im was given a suspended sentence and probation by the court.

At a college hearing 1993, Im admitted to having committed unprofessional conduct, in that he
was found guilty of a criminal offence relevant to his suitability to practise medicine.

The Ontario college decided to let Im practise again as long as he limited his practice to
optometry and provided a chaperone when seeing women patients. He was also ordered to get
counselling.

Before the decade was through, more patient complaints emerged about his optometry practice in
Toronto. In 1999, two patients said Im brushed his penis up against them during their eye exams.
One of the women said Im stood in front of her with his penis pushing against her knees
repeatedly and that he became erect over the course of the examination. She testified Im said
"I'm sorry, my friend is touching you," the decision states.

The patient was "shocked, embarrassed and afraid when she returned to work after the
appointment," according to the college's document. She spoke with a counsellor at the sexual
assault centre and laid a charge at police headquarters.

Im denied his actions were sexual. He said the patient misunderstood him when he said "I'm
sorry, my front is touching you."

In 2001, the committee found Im not guilty of sexual abuse, but he was found guilty of
professional misconduct for not adequately maintaining appropriate professional boundaries.

The committee concluded the evidence did not prove that Im had intentionally touched his
patients in a sexual manner. It called it "a case of perception and misinterpretation."

His medical registration was suspended for 16 months to be reduced by 6 months if he completed
a physician's boundaries course. Im was also ordered to either have a female chaperone present
or videotape eye exams of female patients.

Im once again faced new sexual assault charges in criminal court in 2005 for rubbing his groin
against a patient during an eye exam.

"I accept that his conduct in having contact with [the complainant] was not incidental or
accidental, and I accept her evidence that it was deliberate and it amounted to a sexual assault,"



Justice Marshall stated in finding him guilty in criminal court. Im was given a six-month 7 0
conditional sentence.

The college revoked his right to practice at a hearing in 2009 at which Im denied he was guilty of
the 2005 criminal sexual assault conviction. He did, however, admit to professional misconduct
in that he has been found guilty of an offence that is relevant to his suitability to practise. His
registration remains revoked.

CBC News contacted Im and he declined an interview, stating he hadn't practised in years.

Doctor out after 3 findings of professional
misconduct
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Dr. David Stuart Lambert was found to have committed professional misconduct three times
over 20 years.

The family practitioner's licence was first suspended for six months in 1991 after the discipline
committee of the College of Physicians and Surgeons of Ontario found he had made sexual
remarks that were derogatory and unprofessional to three patients.
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The decision stated that calling a patient a "slut" because her two children had separate fathers,
offering to "taste" a patient's breasts and asking two patients for sex was Lambert's "ill-advised
attempt at humour rather than attempt to initiate sexual activity."

A decade later, Lambert faced the college discipline committee again. In 2002, the committee
accepted the testimony of all three complainants and found Dr. Lambert engaged in the sexual
abuse of three patients.

One patient, who secretly videotaped some of her office visits, testified Lambert removed his
pants, exposed his erect penis, kissed her, sucked her breasts and offered to take her to a hotel.

The second patient said he suggested they both remove their clothes in his office and give each
other a back rub. A third patient testified Lambert told her her breasts were "the right size" and
suggested he could relieve her stress by performing oral sex on her.

The committee called his sexual acts and/or remarks "repetitive" and remarked that his
psychiatric therapy was not helping.

The college revoked his licence and ordered him to pay $48,750.

"Lambert obviously has difficulty understanding or abiding by the proper boundaries of the
doctor-patient relationship," the decision states.

The Ontario college defines sexual abuse as: "sexual intercourse or other forms of physical
sexual relations between the member and the patient; touching, of a sexual nature, of the patient
by the member, or, behaviour or remarks of a sexual nature by the member towards the patient."”

The revocation lasted less than a decade. Lambert won back his licence to practise in 2009 by
convincing the college he had changed, "has gained insight into his aberrant behaviour" and that
he no longer constituted a threat to the public.

He was allowed to see patients again as long as he promised to limit his practice to men,
continue therapy and agree to being monitored.

A few months after Lambert's reinstatement, he was in trouble again. The committee found he
sexually abused a female patient when he brushed his finger against her breast. The patient was
actually a private investigator hired by the college to make sure he was complying with the limits
put on his practice.



The committee condemned Lambert for his misconduct, saying "he did so in a planned, 72
deliberate, systematic and repetitive fashion, and was, in fact, preparing to commit these
breaches even prior to his reinstatement."

His licence was revoked in 2012 and he was ordered to pay $27,000. He appealed but it was
rejected. He no longer practises.

"He is arrogant, entitled, duplicitous, self-serving, and continues to take no responsibility for his
misbehaviour. Despite years of therapy, there is no evidence that his inflexible attitudes and
behavioural patterns have been ameliorated or modified in any way," wrote the committee,
noting he had a "moderately high risk" of committing further acts of sexual abuse in the future.

"His behaviour is a disgrace to himself and to the profession," said the committee.
CBC News contacted Lambert and he admitted guilt in his first two misconduct cases.

Lambert said he was misjudged by the College of Ontario Physicians and Surgeons in the 2009
investigation.

" I will never take responsibility for 2009," he said. "It was a lie made up by the college so that
they could revoke my licence."

"] am innocent," he said. "I think my case was falsely accused and convicted of something I
didn't do."

"I have psychiatrists who believe in me," he said, adding he never made the same mistake twice.

B.C. doctor continues to practise after
multiple disciplinary actions

CBC News Posted: Jan 21, 2016 4:00 AM CTLast Updated: Jan 21, 2016 4:00 AM CT
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Repeated disciplinary actions by the College of Physicians and Surgeons of B.C. have not
stopped Dr. Patrick Michael Nesbitt from practising. The West Vancouver-based general
practitioner’s registration status is currently conditional/disciplined but active, allowing him to
continue to treat only adult male patients.

The B.C. college has disciplined Nesbitt five times beginning in 2000.

His first suspension was for sexually touching and fondling a patient outside of his office in
Maple Ridge and making inappropriate sexual comments to two others. Nesbitt's licence was
taken away for 12 months.

The college noted "his future professional conduct is required to be above reproach in every
respect.”

Following his suspension, in 2002, the B.C. College of Physicians and Surgeons required that he
only see female patients with a chaperone present.

In 2004, Dr. Nesbitt admitted he was guilty of unprofessional conduct for making sexual
comments to a patient during an appointment. The college ordered a three-month suspension that
would be reduced to one month if he agreed to conditions that included participating in
counselling.



In 2005, Nesbitt once again pleaded guilty to unprofessional conduct, with two female patients.
According to the college's press release, he used inappropriate language in front of a patient and
failed to act professionally and respectfully in his interaction with another.

The college imposed a six-month suspension from practice and a $2,500 payment to cover costs.
The B.C. College of Physicians and Surgeons told CBC News that Dr. Nesbitt was also
prevented from seeing female patients in 2005.

In 2007, Dr. Nesbitt voluntarily withdrew from the practice of medicine. In 2010, the college
found he had "breached the terms of his registration" that he treat only adult male patients by
prescribing medication to 41 women, including some prescriptions for controlled substances

After a hearing, the college ordered him to take additional courses and pay a $25,000 fine. Dr.
Nesbitt returned to the medical profession in 2012 with restrictions that he practise in a group
setting, and that he only see adult males and that he take additional training courses.

Nesbitt was once again suspended in 2013 for breaching his conditions of practice. He was
required to complete a practice review, take a boundaries, ethics and professionalism course, and
agree to monitoring before he could get his licence back.

He was also ordered to pay $35,000 in costs and legal fees. Once again, the college stipulated in
the 2013 hearing that "Dr. Nesbitt's future professional conduct must be beyond reproach in
every aspect."

In a recent email, the B.C. College of Physicians and Surgeons told CBC's the fifih estate:
"College investigations into complaint matters over the years have shown that Dr. Nesbitt's
interactions with female patients have been repeatedly inappropriate and offensive. With each
finding of guilt, more and more conditions have been imposed to restrict Dr. Nesbitt in what he
can and can't do as physician."

His current physician profile on the College of Physicians and Surgeons of British Columbia lists
him as "Active" with a conditional/disciplined registration.

Dr. Nesbitt agreed to an interview with CBC News. He said he was living with an undiagnosed
bi-polar condition that he now has under control.

"It's been years since I've had a complaint about any disinhibited, irritative or impulsive
behaviour," he said.

Nesbitt also denied on camera that he had engaged in any inappropriate sexual behavior with any
women, and blamed the college for much of his troubles. "I think it's because I'm something of a
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provocative person. Not the stiff conservative type of personality they would like a physician to
be," Nesbitt told CBC News.

Psychiatrist fails to maintain proper
boundaries, accused of sexual abuse
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Paul Michael Porter, a psychiatrist practising in St. Catharines, Ont., is currently facing his third
disciplinary process for improper conduct towards patients.

He is alleged to have sexually abused a patient, including holding her hand, kissing her, hugging
or caressing her, having her sit on his lap and making inappropriate and/or sexual remarks. Porter
is also accused of taking steps to conceal his conduct toward that patient.

Hearings were held by the College of Physicians and Surgeons of Ontario last fall and the
discipline committee has reserved its decision. Porter denies the allegations.



The Ontario college defines sexual abuse as: "sexual intercourse or other forms of physical
sexual relations between the member and the patient; touching, of a sexual nature, of the patient
by the member, or, behaviour or remarks of a sexual nature by the member towards the patient."

In 2012, Porter was found guilty of professional misconduct for failing to maintain boundaries
with two patients, a husband and wife. The discipline committee found Porter developed a close
personal relationship with the woman, "being akin to a member of her family." They spent time
at each other's homes, the decision said.

It said the two patients felt highly dependent on Porter. They began to give him "significant sums
of money" that they said were loans. Following the discipline decision, Porter agreed to repay
$17,400. He was handed a one-month suspension for professional misconduct.

At the time the patients started providing the money, Porter's medical registration had been
suspended while the college investigated other complaints.

In a split decision, a 2002 discipline committee dismissed complaints of sexual abuse by two
female patients, citing insufficient evidence. "The majority of the panel found there was a lack of
clear, convincing or cogent evidence to support the allegation of sexual abuse," the committee
wrote.

However, the committee found Porter guilty of professional misconduct and incompetence
toward the two patients. Porter displayed a "serious lack of judgment" during his treatment of the
two, the panel stated in its decision.

"Without regard for the serious nature of their illnesses (or its impact on them), he
communicated to these patients aspects of his life, his marriage, his children and their social life,
his adolescent problems, his previous marital problems and his history of alcoholism," the
decision states.

He was given a 30-month suspension and restrictions on his practice thereafter. He successfully
appealed the penalty.

Two of the five members of the 2002 panel wrote a dissenting minority opinion saying they
would have found Porter guilty of the sexual abuse allegation.

Porter, through his lawyer Tom Curry, declined comment
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Doctor's certificate revoked after patient
sexual abuse, road rage and insults
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In 2012, the College of Physicians Surgeons of Ontario revoked the certificate of a doctor after
finding multiple acts of professional misconduct between 2004 and 2006, including sexually
abusing a patient, punching a woman in the face during a "road rage" incident, and insulting a
patient and her family.

The college revoked the registration of Dr. Charles Nicholas Rathé, a family physician who used
to practise in Belle River, Ont., near Windsor. But it wasn't the first time Rathé had been in
trouble with authorities.

In 2006, a discipline committee found Rath¢é "had been rude, derogatory and emotionally abusive
to some of his patients."

The panel also found his behaviour towards college staff had been "rude and abusive."

"Despite the complaints about him, there was never any question about Dr. Rathé's ability as a
clinician and no harm appears to have come to patients as a result of his practice," the committee
wrote.
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The discipline committee accepted that Rathé had a diagnosis, which included an impulse control
disorder as well as past abuse of opiates and benzodiazepine.

He was assessed a $5,000 fine and six-month suspension, with the suspension to be reduced if he
attended an anger-management program.

The penalty decision said the fine highlighted "the importance of being compliant with
requirements of the college if it is to function as a self-governing body charged with protection
of the public."

However, Rathé appealed the committee's decision. As a result, the committee's six-month
suspension was stayed pending the outcome of the appeal. Four years later —in 2010 — a court
ordered Rathé's appeal be dismissed based on the consent of the parties.

Meanwhile, in 2009, Rathé was in front of the college again to address more allegations.

In 2007, he had been convicted of criminal assault in a 2004 incident described as "road rage". A
court found he punched a woman in the face.

The discipline committee found that this amounted to conduct unbecoming a physician.

The panel also found Rathé had sexually abused a woman who became his patient in June 2005,
and the abuse included sexual intercourse.

A 25-year-old single mother had testified at the discipline hearing that while she was a patient of
Rathé she had sex with him, sometimes at a hotel in Windsor during his lunch break and
sometimes at his house. Rathé denied the allegations.

"Dr. Rathé prescribed opiates for (the patient) to which she became addicted. Within a few
months of becoming his patient, she entered into a romantic relationship with him, which
included regular sexual intercourse. Dr. Rathé told her at the time that he was separated from his
wife. Eventually Dr. Rathé told her that he was going back to his wife, but offered to maintain a
relationship with her 'on the side," the decision said.

When the patient objected, Rathé stopped prescribing opiates for her and she experienced
episodes of withdrawal, the decision said.

The Ontario college defines sexual abuse as: "sexual intercourse or other forms of physical
sexual relations between the member and the patient; touching, of a sexual nature, of the patient
by the member, or, behaviour or remarks of a sexual nature by the member towards the patient."
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Along with revoking Rathé's registration, the discipline committee ordered him to pay costs of
$23,725 to the college and $16,060 toward counselling for the patient. Rathé's certificate of
registration had previously expired in 2010 for failure to renew.

The college submitted Rathé had a "longstanding pattern of unacceptable conduct," including
"rude and abusive behaviour towards his patients, difficulties with anger control, dishonesty,
failure to take responsibility for his actions and lack of respect for the authority of the college."

Ultimately the college argued he was "ungovernable."

The committee determined Rathé's behaviour did not change over many years, despite repeated
sanctions and opportunities for remediation.

Rath¢ appealed both the decision and the penalty, but a court dismissed his appeal.

He also had a certificate to practice in California and in 2012, the Medical Board of California
revoked his certificate based on the Ontario action.

Rathé could not be reached for comment.

Manitoba doctor still practising despite
'serious and inexcusable' actions
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The College of Physicians and Surgeons of Manitoba censured Dr. Marvin Slutchuk in 1990 for
having a sexual relationship with a patient. It wasn't the only time the college found Slutchuk,
who still practises medicine in Winnipeg, guilty of improper conduct towards patients.

A 2003 panel found Slutchuk, a family physician, was sexually intimate with another patient in
1989 and again between 1996 and 1998. The panel found he violated his ethical obligations to
that patient and "exploited her for his personal advantage." She remained his patient until 2002.

The same inquiry found that at a 2001 office Christmas party, attended by co-workers who were
also patients, Slutchuk went into the hot tub, nude, and one of his female patients was also in the
hot tub. "Towards the end of the party, Dr. Slutchuk was still nude in the hot tub at a point when
he and one of his female patients were the only individuals in the hot tub," the decision said.

The panel also found Slutchuk provided medical care to two of his family members in
circumstances that were not emergencies and when other physicians were readily available.

Slutchuk pleaded guilty to the charge and the panel decided to cancel his registration for
professional misconduct, citing failure to maintain proper physician/patient boundaries. The
panel took into account Slutchuk's "expression of great remorse” and his co-operation with the
college in its investigation.

The panel called Slutchuk's actions "serious and inexcusable deviations from the obligation of
physicians to maintain appropriate boundaries." It required him to pay $27,120 in costs.

Slutchuk regained his registration in 2007 but was not allowed to treat female patients. In 2010,
the college permitted him to see female patients again, noting "the rehabilitation which Dr.
Slutchuk has undertaken to date has been meaningful." He is currently practising at Lakewood
Medical Centre in Winnipeg with some restrictions still in place.

Slutchuk declined an interview request, but said that physicians are not educated in appropriate
boundaries.

"Physicians, trainees — I think that's happening now — need to have a very, very extensive
course in boundaries with patients," he said
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250 doctors across Canada disciplined in past 15 years for patient boundary offences

By Holly Moore, Vera-Lynn Kubinec, CBC News Posted: Jan 21, 2016 4:00 AM CT Last Updated: Jan
21,2016 10:.24 PM CT

Doctors in Canada who engage in improper behaviour with patients — everything from inappropriate
comments and relationships to unwanted touching and sexual abuse — are frequently given a second
chance to continue practising, a CBC investigation has found.

Over the last 15 years, at least 250 doctors have been disciplined across the country for a litany of
patient boundary offences, according to a CBC News examination of discipline cases.

« Watch the fifth estate's Doctors Without Boundaries on Friday, Jan. 22, at 9 p.m.
« CBC Forum recap: Investigative journalists Holly Moore and Cecil Rosner took your
questions about this story

Fewer than one-third lost their licence, and about half of the doctors continue to practise today.

In fact, CBC has identified 28 doctors who have been cited more than once for inappropriate behaviour
with their patients. Five of them continue to practise.

Barb MacQuarrie, community director at the Centre for Research and Education on Violence against
Women and Children at Western University, called the situation revealed by CBC's findings
"unacceptable.”

"They're tragic really, because there's a story behind each one of those, of an individual who's really
been betrayed and injured by the conduct of the doctor," she said.

According to the disciplinary data, more than 380 patients were involved in inappropriate interactions
with doctors.

« PROFILES | 12 Canadian doctors who have been disciplined more than once

Of the 250 doctors who were found to have behaved inappropriately with patients, 181 were general
practitioners and 32 were psychiatrists.

The statistics come from an analysis of 15 years of published doctor discipline cases across the country.
The process was made difficult by the lack of uniform reporting and transparency rules in the different
jurisdictions and their respective regulatory bodies: the colleges of physicians and surgeons.

The governing body in Alberta, for instance, only publishes a summary of disciplinary findings going
back five years. Manitoba's website only lists discipline cases going back 10 years. Ontario's information
stretches back to the 1980s. The Yukon Medical Council said legislation restricted them from releasing
all discipline information.

The analysis found a total of 934 formal discipline cases representing 817 physicians in 10 provinces
and two territories. Offences ranged from faking credentials, ethical breaches and minor administrative
issues to a lack of skill and poor quality of care.

http://www.cbc.ca/news/canada/manitoba/doctors-discipline-patient-boundaries-1 3405780  1/22/2016



Psychiatrist
still working
here despite
ban in U.S.

Licensed to practise in Ontario,
dual citizen with Windsor clinic
accused of assaulting patients

JACQUES GALLANT

STAFF REPORTER

A psychiatrist barred from practising in
the US. continues to operate a clinic
across the border in Windsor, where he is
facing criminal allegations of sexually as-
saulting patients, an investigation by the
CBC’s the fifth estate has revealed.

And despite the criminal charges —
12 counts of sexual assault related to six
former patients and one count of extor-
tion, according to the fifth estate — Ravi
Shenava is still licensed to practise in
Ontario, but can only see female patients
when accompanied by a female health
professional.

Shenava, who denies all the allegations,
is one of three physicians featured in the
fifth estate program “Doctors Without
Boundaries” airing tonight at 9.

The episode is part of a wider CBC in-
vestigation that found that at least
250 doctors have been disciplined across
the country for various patient boundary
offences over the past 15 years, but fewer
than one-third lost their licence, while
about half continue to practise today.

It also comes as a task force is reviewing
the rules around sexual abuse by health
professionals in Ontario, which followed
a 2014 Star investigation on doctors who
have continued to practise despite having
been found guilty in disciplinary hearings
of sexually abusing patients, including
some doctors found criminally responsi-
ble.

The Star’s investigation revealed that
20 Ontario doctors in 2014 had gender-
based restrictions on their licences, in
some cases after the College of Physicians
and Surgeons of Ontario found them
guilty of professional misconduct involv-
ing sexual abuse of a patient.

DOCTOR continued on A10
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| Shenava has

surrendered
licence in U.S.

DOCTOR from Al

A dual citizen of the US, and Cana-
da, Shenava regularly drives from his
home in Michigan to see patients at
his Tecumseh Rd. clinic in Windsor,
the fifth estate found, :

According to the program’s investi-
gation, Shenava permanently sur-
réndered his licence in the US. rath-
er than face a disciplinary hearing on
allegations related to alcohol abuse,
although he didn’t admit to the truth
of the allegations. He is prohibited
from reapplying for a licence in that
country, according to the CBC.

Yet Shenava, who the fifth estate
reported has pleaded guilty in the
past to drunk driving in Michigan,
continues to practise in Canada, and
there is no mention on the CPSO’s
website that Shenava swrrendered
his Michigan licence.

The college told the fifth estate in an
email that physicians are legally re-
quired to report any professional or
criminal action they have faced in
any jurisdiction, but would not say
whether Shenava informed them of
his driving under the influence
charge or loss of his medical licence,

What the college’s public register
does say is that Shenava is facing
criminal charges and that, as part of
an undertaking with the college and
as part ofhis bail conditions, Shenava
may see female patients, but only
with a female health professional

|| present. He must post signs at his

clinic informing patients of this re-
striction.

o

A CPSO spokeswoman told the Star
the college’s investigation into sexual
abuse allegations against Shenava is
continuing,

One former patient, identified as
“Jenny”- in the the fifth estate pro-
gram due to a publication ban, al-
leged ‘she was sexually assaulted by
Shenava at his Windsor clinic in
2012. (She is not one of the six pa-
tients whose accusations have led to
criminal charges against Shenava
that are currently before the court.)

Jenny said she became uncomfort-
able when she was asked to describe
a previous sexual assault to Shenava.

“This man is getting very close tome
and I got very'upset,” she told thefifth
estate. “Again he offered me ahug, soI
got up, took his hug and at that point
he kissed my neck and eventually his
tongue ended up in my mouth.”

She said Shenava then warned her
not to talk about the incident. But the
program reports that Jenny went to
Windsor police, and Shenava was
charged with sexual assault. i

However, the prosecution dropped
the charge after Jenny’s credibility
became an issue at the preliminary
hearing, according to the program.

Jennytold the fifth estate she hoped
the CPSO would investigate Shena-
va, but claims the college never fol-
lowed up on her complaint. The pro-
gram reported that the college did
reach out to Jenny after it was con-
tacted by thefifth estate.

With files from Star staff

Dr. Ravi Shenava
regularly drives
across the
border from
Michiganto .
practise in
Ontaric.
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ITEM 1.4.2
News Release

Share

Our Statement to The Fifth Estate

Jan 21, 2016

CBC news and The Fifth Estate are reporting over the next few days about physician discipline
across Canada. One Ontario doctor profiled is Dr. Stanley Dobrowolski. The following statement was
provided to The Fifth Estate from College President Dr. Joel Kirsh.

Dr. Stanley Dobrowolski’s conduct was appalling and predatory. He betrayed the fundamental ethics
and principles to which all doctors must adhere and brought shame not only to himself, but also to the
medical profession. We find his behaviour deplorable and are profoundly disturbed by it. We are greatly
saddened that despite the College’s good faith efforts through its investigative, disciplinary and
compliance monitoring processes, the outcome from Dr. Dobrowolski’s prior disciplinary proceedings
over ten years ago did not ultimately protect patients from further harm. For that, we are truly sorry. We
remain deeply concerned about the impact on his patients.

Public protection is our responsibility and we take it seriously.

The College is committed to investigating and prosecuting sexual abuse complaints vigorously and we
provide support to patients throughout the entire complaints and discipline process. We have advocated
over many years for victims through the courts and system change.

We are a leading voice for ongoing improvements to our regulatory processes. We launched an initiative
in December 2014 to ensure that we are doing all that we can to protect patients from sexual abuse by
physicians. No patient should ever be sexually abused by a physician, and our goal is to eradicate sexual
abuse of patients in Ontario.

We have looked carefully at what we as an organization can do to enhance our legislative framework
and our processes to protect and support patients. We are in the midst of making changes where we have
the power to do so. We have also asked for changes to the legislation that will both strengthen penalties
for sexual misconduct and enhance our ability to make investigations and prosecutions for sexual
misconduct more effective and efficient.

http://www.cpso.on.ca/ Whatsnew/News-Releases/2016/Our-statement-to-The-Fifth-Estate 2/2/2016
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The College is committed to our fundamental duty to serve and protect the public interest.

http://www.cpso.on.ca/Whatsnew/News-Releases/2016/Our-statement-to-The-Fifth-Estate 2/2/2016
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College of Chiropractors of Ontario
Registration Committee Report to Council
Tuesday, February 23, 2016

Members: Dr. David Starmer, Chair
Mr. Shakil Akhter
Dr. Bruce Lambert

Staff Support: Mr. Joel Friedman, Director, Policy and Research
Ms Maria Simas, Registration Coordinator
Ms Jo-Ann Willson, Registrar and General Counsel
Ms Andrea Szametz, Recording Secretary

Introduction and Recommendations

Since the last meeting of Council, the Registration Committee (the “Committee”’) has met
by teleconference on January 5 and February 2, 2016. The Committee continues to
review referrals of applicants for registration. Monthly teleconference meetings have
been scheduled until April 2016 to ensure a timely response to all applicants that apply
for registration. One matter currently being considered by the Committee is the
appropriate approach with respect to applications for registration from individuals who
graduated from an educational institution BEFORE it was accredited. We will be relying
on advice from Richard Steinecke with respect to this, an. I also understand there will be
some discussions at the FCC meeting by all regulators concerning this issue and other
issues relating to accreditation.

In addition, the Committee will be considering various recent communications from the
Office of the Fairness Commissioner relating to CCO’s reporting obligations.

We have no recommendations to bring forward at this time.

Current Member Status

Chart 1: Membership Statistics as at February 3, 2016

Status Total
Active 4297
Active w/ Terms 0
Active-Non Resident 41
Inactive — Resident 147
Inactive — Non Resident 71
Retired 132
All categories 4688




87

Registration Committee Report to Council: February 23, 2016 2

Chart 2: Change in Registration statistics for November 20, 2015 — February 3, 2016

Description Total
New registrants 13
Female 7
Male 6

Chart 3: Colleges of Graduation for New Registrants

CMCC

10

NYCC

3

I would like to thank the members of the registration committee and the support staff for
their time and commitment: Dr. Bruce Lambert, Mr. Shakil Akhter, Mr. Joel Friedman,
Ms Maria Simas, Ms Andrea Szametz and Ms. Jo-Ann Willson.

Respectfully submitted,

Dr. David Starmer,
Chair, Registration Committee
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From: Jo-Ann Willson 88
Sent: Tuesday, February 09, 2016 1:32 PM

To: Rose Bustria; Joel Friedman

Subject: FW: Invitation to Cycle 3 Assessment Briefings

Council.

Jo-Ann Willson, B.Sc., M.S.W,, LL.B.
Registrar & General Counsel

College of Chiropractors of Ontario
130 Bloor St. West, Suite 902
Toronto, ON M5S 1N5

Tel: (416) 922-6355 ext. 111

Fax: (416) 925-9610

E-mail: jpwillson@cco.on.ca

Web Site: www.cco.on.ca

CONFIDENTIALITY WARNING:
This e-mail including any attachments may contain confidential information and is intended only for the person(s) named above. Any other
distribution, copying or disclosure is strictly prohibited. If you have received this e-mail in efror, please notify me immediately by reply e-mail

and delete all copies including any attachments without reading it or making a copy. Thank you.

From: Office of the Fairness Commissioner (MCIIT)
[mailto:OfficeoftheFairnessCommissioner@ontario.cal

Sent: Tuesday, February 09, 2016 10:14 AM

Cc: Brownlee, Allison (MCIIT) <Allison.Brownlee@ontario.ca>; Cavaco, David (MCIIT)
<David.Cavaco@ontario.ca>; Dean, Dana (MCIIT) <Dana.Dean@ontario.ca>; Gates-Gasse, Erika (MCIIT)
<Erika.Gates-Gasse@ontario.ca>; Lowe, Sophia (MCIIT) <Sophia.Lowe @ontario.ca>;, Mendel, James
(MCIIT) <James.Mendel@ontario.ca>; Neuenhofen, Angelika (MCIIT)
<Angelika.Neuenhofen@ontario.ca>; Vanin, Sharon (MCIIT) <Sharon.Vanin@ontario.ca>; Jafri, Nuzhat
(MCIIT) <NuzhatJafri@ontario.ca>; Bergeron, Kim (MCIIT) <Kim.Bergeron@ontario.ca>

Subject: Invitation to Cycle 3 Assessment Briefings

Dear Colleagues,

The Office of the Fairness Commissioner (OFC) is pleased to invite you to a briefing on the
upcoming launch of the third cycle of assessments of registration practices. These briefing
sessions will provide updates on modifications to the assessment program, including increased
flexibility and customization of the process. The OFC will outline the current assessment
process and tools, and you will have the opportunity to seek clarification and ask questions.

In an attempt to accommodate busy schedules, we will be running four briefing sessions. Each
will be held at the Ontario Human Rights Commission, 180 Dundas Street West, Suite 900,
Toronto.

Session

A Tuesday, April 12*, 2016, 10:00 am to 12:00 pm

B Tuesday, April 12", 2016, 2:00pm to 4:00pm




Cc Wednesday, April 13", 2016, 10:00am to

89 12:00pm

D Wednesday, April 13", 2016, 2:00pm to 4:00pm

Regulators should choose to attend one of the briefing sessions. Each session will be filled on a
first-come, first-served basis.

We kindly request that a maximum of three individuals from your organization attend the

briefing. Individuals who will be working directly on the assessment with OFC are encouraged to
attend.

Please select the session you are available to attend and RSVP to David Cavaco, at
david.cavaco@ontario.ca or by phone at 416-325-9371 by March 4, 2016. If you are unable

to attend one of these briefing sessions, please advise David and alternative arrangements will
be made.

Closer to the session, we will provide those registered with an agenda and meeting-specific
details. One week prior to the briefings, we will be sharing a number of revised assessment

documents for your review and in order to provide you the opportunity to prepare any questions
you may have in advance.

We look forward to hearing from you seeing you at our upcoming briefing.

Regards,

Nuzhat Jafri

Executive Director

Office of the Fairness Commissioner
416-325-9651
www.fairnesscommissioner.ca

The information transmitted in this email is intended only for
the person to whom it is addressed and may contain
confidential material. Any review, dissemination, or other use
of this information by persons other than the intended
recipient is prohibited. If you received this message in error,
please contact the sender and permanently delete it,
including any attachments, without making a copy. Thank
you.
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Rose Bustria

From: Jo-Ann Willson

Sent: Wednesday, December 16, 2015 7:55 PM

To: Rose Bustria

Subject: FW: Fair Registration Practices Reporting Website Now Available

Registration and Council.

Jo-Ann P. Willson, B.Sc., M.S.W.,, LL.B.
Registrar and General Counsel

College of Chiropractors of Ontario
130 Bloor St. West, Suite 902
Toronto, ON M5S 1N5

Tel: (416) 922-6355 ext. 111

Fax: (416) 925-9610

E-mail: jpwillson@cco.on.ca

Web Site: www.cco.on.ca

CONFIDENTIALITY WARNING:

This e-mail including any attachments may contain confidential information and is intended only for the
person(s) named above. Any other distribution, copying or disclosure is strictly prohibited. If you have
received this e-mail in error, please notify me immediately by reply e-mail and delete all copies including
any attachments without reading it or making a copy. Thank you.

From: Opoku, Mabel (MCIIT) [Mabel.Opoku@ontario.ca]
Sent: Wednesday, December 16, 2015 5:21 PM
Subject: Fair Registration Practices Reporting Website Now Available

Dear Colleagues,

The OFC is pleased to announce that the new modernized Fair Registration Practices
reporting website is now available for you to prepare your submission for 2015.

There are several new features in the site that will make it easier and more efficient for
you to complete the report. For those of you who attended the orientation sessions, you
will be familiar with these features. If you have not attended and would like instruction
on how to navigate the new site, please contact your Advisor.

The report must be submitted by March 1, 2016 and made publicly available by March
31, 2016.

The reporting website can be found here: http://ort.fairnesscommissioner.ca.

The OFC has updated the FRP Reporting Guidelines to accompany the instructions
found on the site itself. Everything contained in the Guidelines appears in the site, but
you may wish to print a copy of the Guidelines. The new Guidelines are available on the
OFC website here:
http://fairnesscommissioner.cal/index_en.php?page=publications/quidelines.
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