COLLEGE OF CHIROPRACTORS OF ONTARIO

)

ELECTRONIC PUBLIC INFORMATION PACKAGE FOR
COUNCIL MEETING
WEDNESDAY, APRIL 20, 2022 — 8:30 A.M.
MAIN



RHPA

Duties and Objects of Colleges

Duty of College

2.1 Itis the duty of the College to work in consultation with the Minister to ensure, as a
matter of public interest, that the people of Ontario have access to adequate numbers of
qualified, skilled and competent regulated health professionals. 2008, c. 18, s. 1.

Objects of College
3. (1) The College has the following objects:

|. To regulate the practice of the profession and to govern the members in accordance
with the health profession Act, this Code and the Regulated Health Professions
Act, 1991 and the regulations and by-laws.

2. To develop, establish and maintain standards of qualification for persons to be issued
certificates of registration.

3. To develop, establish and maintain programs and standards of practice to assure the
quality of the practice of the profession.

4. To develop, establish and maintain standards of knowledge and skill and programs (o
promote continuing evaluation, competence and improvement among the members.

4.1 To dewvelop, in collaboration and consultation with other Colleges, standards of
knowledge, skill and judgment relating to the performance of controlled acts
common among health professions to enhance interprofessional collaboration, while
respecting the unique character of individual health professions and their members.

5. To develop, establish and maintain standards of professional ethics for the members.

6. To develop, establish and maintain programs to assist individuals to exercise their
rights under this Code and the Regulated Health Professions Act, 1991.

7. To administer the health profession Act, this Code and the Regulated Health
Professions Act, 1991 as it relates to the profession and to perform the other duties
and exercise the other powers that are imposed or conferred on the College.

8. To promote and enhance relations between the College and its members, other
health profession colleges, key stakeholders, and the public.

9. To promote inter-professional collaboration with other health profession colleges.

10. To develop, establish, and maintain standards and programs to promote the ability
of members to respond to changes in practice environments, advances in
technology and other emerging issues.

11. Any other objects relating to human health care that the Council considers
desirable. 1991, c. 18, Sched. 2, s. 3 (1); 2007, c. 10, Sched. M, s. 18; 2009, c. 26,
s. 24 (11).

Duty
(2) In carrying out its objects, the College has a duty to serve and protect the public
interest. 1991, c. 18, Sched. 2, s. 3 (2).
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@ COLLEGE OF CHIROPRACTORS OF ONTARIO
_- MISSION, VISION, VALUES AND STRATEGIC OBJECTIVES

1.

MISSION

The College of Chiropractors of Ontario regulates the profession in the public
interest to assure ethical and competent chiropractic care.

VISION

Committed to Regulatory Excellence in the Public Interest in a Diverse
Environment.

VALUES

e Integrity

e Respect

e Collaborative
e Innovative

e Transparent
e Responsive

STRATEGIC OBJECTIVES

Build public trust and confidence and promote understanding of the role of
CCO amongst all stakeholders.

Ensure the practice of members is safe, ethical, and patient-centered.

Ensure standards and core competencies promote excellence of care while
responding to emerging developments.

Optimize the use of technology to facilitate regulatory functions and
communications.

Continue to meet CCO'’s statutory mandate and resource priorities in a
fiscally responsible manner.

Developed at the strategic planning session: September 2017



CCO CoDE OF CONDUCT FOR CURRENT AND
FORMER ELECTED AND PuBLIC MEMBERS OF
CouNCcIL AND NON-COUNCIL COMMITTEE MEMBERS

Executive Committee

Approved by Council: September 28, 2012

Amended: February 23, 2016, April 19, 2016, September 15, 2016
Re-Affirmed by Council: November 29, 2018

Current and former elected and public members of Council and non-Council committee
members must, at all times, maintain high standards of integrity, honesty and loyalty
when discharging their College duties. They must act in the best interest of the College.
They shall:

1. be familiar and comply with the provisions of the Regulated Health Professions
Act, 1991 (RHPA), its regulations and the Health Professions Procedural Code,
the Chiropractic Act 1991, its regulations, and the by-laws and policies of the
College;

2. diligently take part in committee work and actively serve on committees as
elected and appointed by the Council;

3. regularly attend meetings on time and participate constructively in discussions;

4. offer opinions and express views on matters before the College, Council and
committee, when appropriate;

5. participate in all deliberations and communications in a respectful, courteous and
professional manner, recognizing the diverse background, skills and experience of
members on Council and committees;

6. uphold the decisions made by Council and committees, regardless of the level of
prior individual disagreement;

7. place the interests of the College, Council and committee above self-interests;

8. avoid and, where that is not possible, declare any appearance of or actual conflicts
of interests!; -

9. refrain from including or referencing Council or committee positions held at the
College in any personal or business promotional materials, advertisements and
business cards;2

1 There is a general assumption of real or perceived conflict unless confirmation of no conflict by the
Executive Committee and/or Council, which will be addressed promptly.
2 This section does not preclude the use of professional biographies for professional involvement.



CCO Code of Conduct 2
November 29, 2018

10. preserve confidentiality of all information before Council or committee unless
disclosure has been authorized by Council or otherwise exempted under s. 36(1)
of the RHPA,;

11. refrain from communicating to members, including other Council or committee
members, on statutory committees regarding registration, complaints, reports,
investigations, disciplinary or fitness to practise proceedings which could be
perceived as an attempt to influence a statutory committee or a breach of
confidentiality, unless he or she is a member of the panel or, where there is no
panel, of the statutory committee dealing with the matter;

12. refrain from communicating to members and stakeholder® on behalf of CCO,
including on social media, unless authorized by Council*;

13. respect the boundaries of staff whose role is not to report to or work for individual
Council or committee members; and

14. be respectful of others and not engage in behaviour that might reasonably be
perceived as verbal, physical or sexual abuse or harassment.

Potential Breaches of the Code of Conduct

15. An elected or appointed member of Council or non-Council committee member
who becomes aware of any potential breach of this code of conduct should
immediately advise the President and Registrar, or if the potential breach involves
the President, advise the Vice President and Registrar; and

16. Potential breaches will be addressed first through informal discussion with the
Council member(s) or non-Council committee member(s), and subsequently by
written communication expressing concerns and potential consequences.

I, , Council member or non-Council committee member of the
College of Chiropractors of Ontarlo undertake to comply with the CCO Code of Conduct
for Current and Former Elected and Public Members of Council and Non-Council
Committee Members, both during and following my term on CCO Council or a
committee

Signature: Witness:

Date:

3 Stakeholders include professional associations, societies, and other organizations related to the regulation,
education and practice of chiropractic.

* This does not preclude Council members from communicating about CCO, provided they are not
communicating on behalf of CCO.



10.

11.

Rules of Order of the Council of the

College of Chiropractors of Ontario
Approved by Council: September 20, 2014
Amended: June 17, 2020

In this Schedule, "Council Member" means a Member of the Council of the CCO.

Each agenda topic may be introduced briefly by the person or committee
representative raising it. Council Members may ask questions for clarification.
However, a Council Member shall make a motion and another Council Member
shall second the motion before it can be debated.

When any Council Member wishes to speak, they shall so indicate by raising
their hand. When speaking the Council Member shall address the presiding
officer and confine themselves to the matter under discussion.

Staff persons and consultants with expertise in a matter may be permitted by the
presiding officer to provide information or answer specific questions about the
matter.

Observers at a Council meeting shall not speak to a matter that is under debate.

A Council Member shall not speak again on the debate of a matter until every
other Council Member of Council who wishes to speak to it has been given an
opportunity to do so. An exception is that the person introducing the matter or a
staff person or consultant may answer questions about the matter. Council
Members shall not speak to a matter more than twice without the permission of
the presiding officer.

No Council Member may speak longer than five minutes upon any motion except
with the permission of the Council.

When a motion is under debate, no other motion can be made except to amend
it, to postpone it, to put the motion to a vote, to adjourn the debate or the Council
meeting or to refer the motion to a committee.

A motion to amend the motion then under debate shall be disposed of first. Only
one motion to amend the motion under debate can be made at a time.

When it appears to the presiding officer that the debate on a matter has
concluded, that Council has passed a motion to vote on the motion or that the
time allocated to the debate of the matter has concluded, the presiding officer
shall put the motion to a vote.

When a matter is being voted on, no Council Member shall enter or leave the
Council room, and no further debate is permitted.



Rules of Order of Council

12.

13.

14.

15.

16.

17.

18.

19.

20.

No Council Member shall be present in the room, participate in a debate or vote
upon any motion in which they have a conflict of interest, and the vote of any
Council Member so interested shall be disallowed.

Any motion decided by the Council shall not be re-introduced during the same
session except by a two-thirds vote of the Council then present.

Whenever the presiding officer is of the opinion that a motion offered to the
Council is contrary to these rules or the by-laws, the presiding officer shall rule
the motion out of order and give reasons for doing so.

The presiding officer shall preserve order and decorum, and shall decide
questions of order, subject to an appeal to the Council without debate.

The above rules may be relaxed by the presiding officer if it appears that greater
informality is beneficial in the particular circumstances unless the Council
requires strict adherence.

Council Members shall not discuss a matter with observers while it is being
debated.

Council Members shall turn off their electronic devices during Council meetings
and, except during a break in the meeting, shall not use their electronic devices.
Computers shall only be used during Council meetings to review materials
related to the matter under debate (e.g., electronic copies of background
documents) and to make personal notes of the debate. The presiding officer may
make reasonable exceptions (e.g., if a Council Member is awaiting an important
message on an urgent matter).

Council Members shall be silent while others are speaking.
In all cases not provided for in these rules or the by-laws, the current edition of

Robert's Rules of Order shall be followed so far as they may be applicable and
consistent with these rules.



List of Commonly Used Acronyms at CCO
as at June 10, 2021

Acronym Full Name

ACE Accessing Centre for Expertise, Institute of Health Policy, Management and Evaluation,
Dalla Lana School of Public Health, University of Toronto

ADR Alternative Dispute Resolution

AFC Alliance For Chiropractic (formerly CAC)

CCBC College of Chiropractors of British Columbia

BDC Board of Directors of Chiropractic

CCA Canadian Chiropractic Association

CCEB Canadian Chiropractic Examining Board

CCEC Council on Chiropractic Education (Canada)

SCERP Specified Continuing Education or Remediation Program

CCal Canadian Chiropractic Guideline Initiative

CCO College of Chiropractors of Ontario

CCPA Canadian Chiropractic Protective Association

CCRF Canadian Chiropractic Research Foundation

Chiropractic Act Chiropractic Act, 1991

CMCC Canadian Memorial Chiropractic College

CNO College of Nurses of Ontario

Code Health Professions Procedural Code, Schedule 2 to the RHPA

CONO College of Naturopaths of Ontario

CPGs Clinical Practice Guidelines

CPMF College Performance Measurement Framework

CPSO College of Physicians and Surgeons of Ontatio

CRC Chiropractic Review Committee

D’'Youville D’Youville College — Chiropractic Program

DAC Designated Assessment Centre

FCC Federation of Canadian Chiropractic

FCCOS(C) Fellow of the College of Chiropractic Orthopaedic Specialists (Canada)

FCCR(C) Fellow of the Chiropractic College of Radiologists (Canada)

FCCPOR(C) Fellow of the Canadian Chiropractic College of Physical and Occupational
Rehabilitation (Canada)

FCCS(C) Fellow of the College of Chiropractic Sciences (Canada)

FRCCSS(C) Fellow of the Royal College of Chiropractic Sports Sciences (Canada)

FCLB Federation of Chiropractic Licensing Boards

HARP Healing Arts Radiation Protection Act

HIA Health Insurance Act

HPARB Health Professions Appeal and Review Board

HPRAC Health Professions Regulatory Advisory Council

HPRO Health Profession Regulators of Ontario

ICRC Inquiries, Complaints and Reports Committee

LSO Law Society of Ontario

MESPO Model for the Evaluation of Scopes of Practice in Ontario

MOHLTC Ministry of Health and Long-Term Care

MTCU Ministry of Training, Colleges and Universities

NBCE National Board of Chiropractic Examiners

NHSU National University of Health Sciences — Chiropractic Program

NYCC New York Chiropractic College

OCA Ontario Chiropractic Association

OCRWG Ontario Chiropractic Reform Working Group

ODP Office Development Project

OFC Office of the Faimess Commissioner

OHIP Ontario Health Insurance Plan

OHPR Ontario Health Professions Regulators




Acronym Full Name

OHR OntarioHealthRegulators.ca (HPRO’s public-focused website)
OHRC Ontario Human Rights Commission

PHIPA Personal Health Information Protection Act

PPA Protecting Patients Act, 2017

PIPEDA Personal Information and Protection of Electronic Documents Act
PSA Professional Standards Authority for Health and Social Care (U.K.)
RFP Request for Proposal

RHPA Regulated Health Professions Act, 1991

SCERP Specified Continuing Education or Remediation Program

SOAR Society of Ontario Adjudicators and Regulators

SPPA Statutory Powers Procedural Act

SWOT Strengths, Weaknesses, Opportunities, Threats

TCL Terms, Conditions and Limitations

uoIT University of Ontario Institute of Technology

UQTR Université du Québec a Trois-Riviéres

WHO World Health Organization

WSIB Workplace Safety and Insurance Board

























ITEM 1.1 Generated Internally

College of Chiropractors of Ontario
Discipline Committee Report to Council
April 20, 2022

10

Committee Mr. Shawn Southern, Chair

Members: Dr. Steven Lester
Dr. Dennis Mizel
Mr. Markus de Domenico
Mr. Robert Mackay, Council Appointed member
Dr. Daniela Arciero, non-Council member
Dr. Murray Townsend, non-Council member
Dr. Matt Tribe, non-Council member

Staff Support: Ms Jo-Ann Willson, Registrar and General Counsel

Commnittee Mandate

e To adjudicate specified allegations of professional misconduct or incompetence
referred to the committee by the Inquiries, Complaints and Reports Committee.
e To review applications for reinstatement following a discipline hearing.

Since the last report to Council, there have been no meetings of the committee. However
there has been one hearing as follows:
e Dr. Allan Bortnick — January 28, 2022

The decision in this matter is attached.

There are three scheduling hearings that are pending:
e Dr. Brian Nantais — May 10, 2022 (Joint Submission)
e Dr. David Lee — June 6, 2022 (Joint Submission) tentative
e Dr. Brian Moore — September 15-16 and September 19-23, 2022 (Contested)

The Dr. Moore hearing is scheduled as an in person hearing and a number of safety
protocols will be in place to ensure the health and safety of all participants. The details
are still being finalized. The COVID-19 Protocols for In-Person Hearings will be
reviewed before the hearing to evaluate which aspects continue to be relevant and
required by government orders and directives to ensure health and safety.

The Health Profession Regulators of Ontario (HPRO) is holding its next Discipline
Orientation on April 8, 2022 (Basic) and May 13, 2022 (Advanced). Just a reminder that
according to our bylaws, every member of Council is a member of the Discipline
Committee and as such may be called upon to serve on an upcoming panel. Therefore, if
any Council members are interested in the above training and have not attended the
program previously, please contact Ms Rose Bustria. The training is offered three times
per year.



I am pleased to support the following direction to the Discipline Committee Chair, in
support of CCO’s Diversity, Equity and Inclusion initiatives:

When selecting panels for discipline hearings, the Discipline Committee Chair is
encouraged to consider the skills and abilities of all potential panel members and
to reflect CCO’s commitment to Diversity, Equity and Inclusion wherever
practicable. All adjudicators must continue to meet the core requirements of
impartiality, independence and integrity.

I would like to thank the members of the discipline committee for their time and
commitment. Also, thanks and much appreciation goes to all the members of Council
who have given their time and expertise to serve on a panel or panels. Thank you to Mr.
Robert MacKay, Council appointed member, for his leadership and mentoring and for
addressing urgent discipline matters in a timely manner. It has been a challenging time,
but the Discipline Committee continues to meet its mandate while conducting hearings as
required to ensure compliance with CCO’s public interest mandate.

Respectfully Submitted,

Mr. Shawn Southern,
Chair

1"
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ITEM 1.1.1

DISCIPLINE COMMITTEE OF THE COLLEGE
OF CHIROPRACTORS OF ONTARIO

| COLLEGE OF CHIROPRACTORS

__OTONTARIO
PANEL: Mr. Robert MacKay (Chair) Council Appointed Member
Mr. Markus de Domenico Public Member 12
Dr. Steven Lester Professional Member
Mr. Shawn Southern Public Member
Dr. Murray Townsend Professional Member
BETWEEN: Appearances:’

Mr. Chris Paliare and
Ms. Karen Jones for the College
of Chiropractors of Ontario

COLLEGE OF CHIROPRACTORS

OF ONTARIO

-and -

DR. ALLAN BORTNICK
(Registration #1283)

Mr. Gary Srebrolow
for Dr. Bortnick

Heard: February 28, 2022

e’ e e e’ S N S S S N S N S N S N

DECISION AND REASONS

U Also, in attendance at the hearing were: Mr. Colin Stevenson, Independent Legal Counsel to the Panel;
Ms. Jo-Ann Willson, Registrar and General Counsel CCO; and Ms. Chrystal Murray, Court Reporter.
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DECISION AND REASONS

Introduction

This was a hearing before a panel of the Discipline Committee (the “Panel”) of the
College of Chiropractors of Ontario (the “College”) held on Feb 28, 2022 (the “Hearing”).
The College has a mandate to regulate the practice of the chiropractic profession and to

govern its members and, in so doing, serve and protect the public interest.

The Hearing was held virtually using video conferencing with the consent of the parties

to comply with Provincial physical distancing recommendations.

The Allegations

The allegations against Dr. Allan Bortnick (the “Member”) were set out in the Notice of
Hearing, dated April 12, 2021. The Notice of Hearing was entered as Exhibit 1. The

allegations contained in the Notice of Hearing are attached as Appendix “A”.

Mr. Paliare on behalf of the College stated that discussions with the Member had
resulted in a Resolution Agreement. The College and the Member would therefore be
jointly presenting an Agreed Statement of Facts and, if that were accepted by the Panel,

a Joint Submission as to Penalty and Costs would then be made.

Agreed Statement of Facts

The Agreed Statement of Facts? which had been signed by the parties was entered as
Exhibit 2. During the course of the submissions that followed, Mr. Paliare reviewed the
Agreed Statement of Facts in its entirety. The Agreed Statement of Facts, Exhibit 2,

provided as follows:

2 The evening before the Hearing, the anticipated exhibits 1, 2, and 3 were delivered to the Panel
members in the interests of hearing economy and on consent of the parties.

Page 2 of 28
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Background

1. Dr. Allan Bortnick (“Member”) became a member of the College of

Chiropractors of Ontario (‘CCO”) in 1977.

2. Dr. Bortnick is also a member of the College of Naturopaths of Ontario
(“CONOQO”).
3; Dr. Bortnick practices chiropractic and naturopathy at his private clinic

(“Clinic”) in Toronto, Ontario.

Re: Patient A.

4, Patient A. attended at the Clinic on June 29, 2015 because she was clenching
her teeth, had posture concerns and muscle tension, and wanted to replace

her orthotics.

5 Patient A. signed one consent form for chiropractic treatment and one for
naturopathic treatment. She did not sign a consent form for orthotics and
there is no documentation in her patient record indicating she provided

informed consent for orthotics.

6. Dr. Bortnick did not advise Patient A. as to what capacity he was treating her
(i.e., chiropractor or naturopath) or otherwise comply with the requirements
set out in CCO Standard S-011 - Members of More Than One Health

Profession to ensure there was a clear separation of professional services.

7. Dr. Bortnick prepared two sets of clinical notes for Patient A. There are
significant similarities between the notes, and there is no indication on them

as to when or why they were prepared.

Page 3 of 28



8.

15

Dr. Bortnick documented taking a history and making certain findings
findings. He also documented performing Nambudripad’s Allergy Elimination
Technique (“NAET"), a technique used to identify and treat allergies, based
on a form of muscle response testing. NAET is not taught in accredited
schools of naturopathy or chiropractic, but naturopaths and chiropractors, as

well as other health professionals, can be trained and certified through NAET.

Dr. Bortnick did not document an assessment, diagnosis or treatment plan in
the notes. He documented adjusting Patient A.’s mandible and sacrum and

prescribing and selling her tinctures and orthotics.

10.Patient A.'s evidence is that, while Dr. Bortnick was conducting his

1.

assessment, he touched her buttocks and hips. He did not tell her in advance
he would be touching her buttocks and hips and she did not consent to him

doing so.

Patient A.’s evidence is that, during the session, Dr. Bortnick performed what
he called an “abdominal lift” on her. Dr. Bortnick told Patient A. tc lay face
down on a treatment table. He put his left hand between her abdomen and
the table and used the fingers on his left hand to press inwards where her
abdomen ended and pubis began and upwards toward her ribs. His other
hand was on her tailbone with his fingers on her buttocks pointing towards
her feet. Dr. Bortnick did not describe to Patient A. how he would perform the
abdominal lift, and did not obtain her informed consent to the procedure as

per the CCO’s standards of practice.

12.Had Dr. Bortnick testified, he would have said that his touching of Patient A.'s

hips, buttocks and pubis symphysis area was of a clinical and not a sexual
nature. However, Dr. Bortnick admits that he failed to adequately explain to

Patient A. the nature of the assessment and treatment he was proposing to

Page 4 of 28
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provide and the reason for it He did not obtain informed consent for the
assessment or treatment as required by CCO standards of practice. He did
not adequately document the assessment or the treatment in Patient A.’s

chart.

13.Patient A’s evidence is that Dr. Bortnick touched her breasts while palpating
her chest area and did not obtain informed consent to do so. There is no
documentation in her records indicating he touched her breasts. There was

no clinical reason for Dr. Bortnick to do so.

Re: Patient B.

14. Patient B. attended at Dr. Bortnick's office on December 9, 2014, for NAET.

She was complaining of food sensitivities and had a skin rash.

15. Patient B. signed one consent form for chiropractic treatment and one for
naturopathic treatment. She did not sign a consent form for orthotics and
there is no documentation in her patient record indicating she provided

informed consent for orthotics.

16.Dr. Bortnick did not advise Patient B. as to what capacity he was treating her
(i.e., chiropractor or naturopath) or otherwise comply with the requirements
set out in CCO Standard S-011 - Members of More Than One Health

Profession to ensure there was a clear separation of professional services.

17.Dr. Bortnick prepared two sets of clinical notes for Patient B. There are
significant similarities between the notes, and there is no indication on them
as to when and why they were prepared. He did not document an

assessment, diagnosis or treatment plan in the notes.

Page 5 of 28
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18.Patient B.'s evidence is that, during the course of the assessment, Dr.
Bortnick touched her buttocks and hips. He did not tell her in advance he
would be touching her buttocks and hips and she did not consent to him doing

SO.

19.Patient B.'s evidence is that, during the course of the assessment, Dr.

Bortnick touched or grazed her breasts on two occasions.

20.Among other things, Dr. Bortnick documented performing a bladder lift on
Patient B. According to Patient B., Dr. Bortnick spoke to her about a bladder
lift but did not provide her with any options about receiving it and did not tell
her what her what would be involved. She did not provide informed consent
to the bladder lift.

21.For the bladder lift, Dr. Bortnick had Patient B. lay face down on a treatment
table, and then he placed a hand under her abdomen, below her belly button
and close to her pubis symphysis and pressed in the area of her bladder in
an upwards motion. During part of the procedure, his hand was lower on her
abdomen over her pubis symphysis with his fingers pointing down between

her legs.

22.Had Dr. Bortnick testified, he would have said that his touching of Patient B.’s
hips, buttocks and pubis symphysis area was of a clinical nature and not a
sexual nature. He would have said any touching of Patient B.’s breasts was

accidental.

23.Dr. Bortnick also advised Patient B. to obtain orthotics and took moulds of her

feet. Patient B. did not provide informed consent to orthotics.

Page 6 of 28
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24 Dr. Bortnick admits that he failed to adequately explain to Patient B. the
nature of the assessment and treatments he was proposing to provide and
the reasons for them. He did not obtain informed consent for the assessment
or treatments. He did not appropriately document the assessment or the

treatments in Patient B.’s chart.

Re: Patient C.

25.0n April 7, 2013, the Member treated Patient C. in her home. Patient C. had
a history of falls. No cause for the falis had been identified, despite extensive
medical testing. She had contacted the Member as a last resort, based on
her understanding that, as a naturopath, he might be able to identify any

vitamin or mineral deficiencies which could be related to the falls.

26. Patient C. signed a consent form for naturopathic treatment. She did not sign
a consent form for orthotics and there is no documentation in her patient

record indicating she provided informed consent for orthotics.

27.Dr. Bortnick prepared two sets of clinical notes. There are significant
similarities between the notes, and there is no indication on them as to when

and why they were prepared.

28 Dr. Bortnick did not advise Patient C. in what capacity he was treating her
(i.e., chiropractor or naturopath) or otherwise comply with the requirements
set out in CCO Standard S-011 - Members of More Than One Heaith
Profession to ensure there was a clear separation of professional services.
He documented adjusting the patient and providing her with orthotics, which

he would have done in his capacity as a chiropractor.

Page 7 of 28
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29.Dr. Bortnick did not document an assessment, diagnosis or treatment plan in

the notes.

30.Patient C.’s evidence is that, during the course of his assessment, Dr.
Bortnick touched her breasts. Dr. Bortnick did not tell Patient C. that he would
be touching her breasts or explain why he was doing it. Patient C. never
consented to him touching her breasts. Dr. Bortnick did not document
performing a breast exam or otherwise touching the patient’'s breasts in his
clinical notes. There was no clinical reason for Dr. Bortnick to touch the

patient’s breasts.

31.Among other things, Dr. Bortnick performed a stomach lift on Patient C.,
similar to the lifts he performed on Patient A. and Patient B. According to
Patient C., Dr. Bortnick did not obtain informed consent for the procedure, or

her consent for him to touch her abdomen below her navel.

32.Had Dr. Bortnick testified, he would have said the stomach lift was touching

of a clinical and not a sexual nature.

33. Dr. Bortnick also advised Patient C. to obtain orthotics and took moulds of

her feet. Patient C. did not provide informed consent to orthotics.

34.Dr. Bortnick admits that he failed to adequately explain to Patient C. the
nature of the assessment and treatments he was proposing to provide and
the reasons for them. He did not obtain informed consent for the assessment
or treatments. He did not appropriately document the assessment or the

treatments in Patient C.’s chart.

Page 8 of 28
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Re: Patient D.

35.0n March 31, 2011, Patient D. saw the Member for mid to low back pain.

36.Dr. Bortnick prepared two sets of clinical notes for Patient D. There are
significant similarities between the notes, and there is no indication on them

as to when and why they were prepared.

37.Dr. Bortnick did not document an assessment, diagnosis or treatment plan.

38.During the course of the session, Dr. Bortnick applied pressure to Patient D.’s
lower abdomen. His hand covered her pubis symphysis with his fingers
pointing towards her feet. He pressed down on her pubis symphysis and
lower abdomen three or four times. Had Dr. Bortnick testified, he would have
said that pressing on Patient D.’s lower abdomen and pubis symphysis was

of a clinical and not a sexual nature.

39. Dr. Bortnick prescribed and sold Patient D. herbal medication. He also
documented performing an abdominal lift and NAET testing on her. Patient
D did not know if Dr. Bortnick was providing her chiropractic or naturopathic

treatment and she was confused.

40.Dr. Bortnick admits that he failed to adequately explain to Patient D. the
nature of the assessment and treatments he was proposing to provide and
the reasons for them. He did not obtain informed consent for the assessment
or treatments. He did not appropriately document the assessment or the

treatments in Patient D.’s chart.

Page 9 of 28



Re: “Patient E” 2 1

41. In 2008, Patient E. sought treatment from Dr. Bortnick because her back was

stiff between her shoulder blades and up to the lower part of her neck.

42 There are no records for Patient E. Had Dr. Bortnick testified, he would have

said he destroyed them after 7 years, as permitted by law.

43 Patient E. received two treatments from Dr. Bortnick. Patient E.’s evidence is
that, during the first treatment while Dr. Bortnick was assessing her, he
touched her breasts. Patient E. was wearing a gown over her bra at the time

and the touching was done over her clothes.

44 Patient E’s evidence is that during a second treatment, Dr. Bortnick again
touched her breasts. He also massaged the top of her buttocks down to the

top of her inter-gluteal cleft.

45. Dr. Bortnick never told Patient E. that he would be touching her breasts or

her buttocks and she never provided consent for him to do so.

46.Dr. Bortnick admits that the touching of Patient E.’s breasts was not clinically
necessary. Had he testified, Dr. Bortnick would have said that massaging her
buttocks was clinically necessary but he should have explained to her in
advance about what he proposed to do and obtained her informed consent

before touching that sensitive area.

Re: “Patient F”

47.0n October 6, 2003, Patient F. saw Dr. Bortnick because she had stiffness in

her neck and shoulders and a tingling sensation in her fingers.
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48. There are no records for Patient F. Had Dr. Bortnick testified, he would have

said he destroyed them after 7 years, as permitted by law.

49 Patient F.’s evidence is that, while Dr. Bortnick was assessing her, he put his
hands in front of her, brushing under and across her breasts. He never told
her he would be touching her breasts and she never provided consent for him

to do so.

50.Had Dr. Bortnick testified, he would have said that any touching of Patient
F 's breasts was accidental and done without her consent. He also would
have said that he ought to have explained to Patient F. that the touching of

her breasts was accidental.

CCO Standards of Practice and Guidelines

(a) Scope of Practice:

51 CCO members are required to practise within the chiropractic scope of
practice as set out in the Chiropractic Act, 1991, and CCO Standard of
Practice S-001 as follows:

The practice of chiropractic is the assessment of conditions related
to the spine, nervous system and joints and the diagnosis, prevention
and treatment, primarily by adjustment, of, (a) dysfunctions or
disorders arising from the structures or functions of the spine and the
effects of those dysfunctions or disorders on the nervous system;
and (b) dysfunctions or disorders arising from the structures or
functions of the joints.

52 A member must take reasonable steps to ensure that when providing
chiropractic care, any proposed diagnostic or therapeutic procedures to be
used for the benefit of a patient relate to the chiropractic scope of practice.

For a diagnostic or therapeutic procedure to be acceptable for clinical
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purposes it must be taught in the core curriculum, post-graduate curriculum

or continuing education division of an accredited educational institution.

(b) Record Keeping

53.CCO Standard S-002 Record Keeping requires members to keep legible and

accurate patient records for an initial patient visit that include:

the patient’s name, address, birth date and gender, the dates
of each of the patient's visits to the member, a reference
identifying the patient, and the name/address of the primary
treating chiropractor, on each separate page, and the
name(s) of relevant referring health professionals, if
appropriate a consultation related to the patient’s presenting
condition and/or goals;
the patient's chief complaints/concerns and supporting data
including relevant past health history;
documentation of an assessment of chiropractic conditions
related to the spine, nervous system and joints that is
sufficiently comprehensive to document the need for care,
including, as appropriate, activities of daily living
questionnaires, diagnostic imaging, analog pain scales, leg
length checks, muscle function testing, neurological testing,
orthopedic testing, palpation, posture evaluation, range of
motion, reflexes, sensory testing, and trigger points, and
which is sufficient to permit the member to document..

» evidence of the patient’s current condition;

= diagnosis or clinical impression related to the scope

of practice consistent with CCO Standard of
Practice S-008, Communicating a Diagnosis; and

= aplan of care for the patient.
the obtaining of informed consent, consistent with Standard of
Practice S-013: Consent; and
reasonable information about what care was provided, who
provided the care and the location of where the care was
delivered.
Patient charts should not be rewritten, and any amendments
to charts should be initialled, dated, and indicate what change
was made.
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54. A member must obtain the patient’s consent to the use of all diagnostic and

(c) Informed Consent

therapeutic procedures, consistent with CCO Standard S-013: Consent.
Consent must be fully informed, voluntarily given, related to the patient’s
condition and circumstances, not obtained through  fraud or
misrepresentation, and evidenced in a written form signed by the patient or

otherwise documented in the patient record.

55.In order to be informed, consent to an examination, care or a plan of care, or
treatment must include a discussion of issues relevant to the consent,
including:

« What is the recommended examination, care or plan of care?
« Why should the patient have the examination, care or plan of care?
« What are the alternatives to the examination, care or plan of care?

« What are the effects, material risks and side effects of the proposed
examination, care or plan of care and how they compare to the
alternatives?

« What are the likely consequences if the patient does not have the
examination, care or plan of care?

56. During an informed consent discussion, a member must provide a patient with
an opportunity to ask questions concerning the proposed examination, care
or plan of care and shouid answer questions prior to the commencement of
the examination or care. A patient may withdraw his/her consent to any
examination, care or plan of care at any time. The standard of disclosure
focuses on the patient and what a reasonable person in the patient’s position
would need to know to make an informed decision. Members are advised to

err on the side of caution in providing comprehensive disclosure.

57 Patients are entitled to know why, where and when they are to be touched. If

a sensitive area is involved (e.g., breast, gluteal and inner thigh), a member
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must recognize that the patient controls consent, ensure that a patient
understands at all times what is being done, and should touch the patient
carefully with the patient's guidance, participation and consent, constantly
checking for the level of understanding and consent by the patient. Patient

consent can be withdrawn at any time.

Orthotics

58.CCO Standard of Practice S-012, sets out the requirements for members to

prescribe, manufacture, sell or dispense orthotics.

59.In chiropractic, orthotics may be indicated when there is a biomechanical

problem caused by the foot not being in the correct position.

60.1n order to appropriately diagnose the need for orthotics, a member must

61

obtain a relevant case history, perform an.adequate examination including
gait and postural analysis, and rule out pcossible pathologies. The patient's
informed consent is required for orthotics. Members are required to ensure
that the orthotics dispensed meet the prescription and the contours of the

patient’s foot.

.A member shall provide advice to a patient in a manner that can be

understood by the patient regarding short-term instructions for usage of the
orthotics, recommendations for developing tolerance and acceptance of
orthotics, reasonable expectations as to the outcomes of the orthotics, and
examples of appropriate use of orthotics in footwear, based on the patient’s

condition and/or activities.

62.Informed consent for orthotics must be evidenced in a written form signed by

the patient or otherwise documented in the patient health record.
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(e) Members of More than One Health Profession

83.All CCO members are required to conform to the standards of practice for

chiropractic.

64.If a chiropractor is also a member of more than one health profession, CCO
Standard of Practice S-011 requires such a member to communicate clearly
to a patient in what capacity they are acting. The intent is that patients
understand when they are receiving care from a chiropractor who is acting in
his capacity as a chiropractor and when they are receiving care from a
chiropractor who is acting in his capacity as a member of another health

profession.

65.1f a chiropractor is providing services as a member of another health
profession other than chiropractic, he is required to inform the patient of that
fact and that the regulation of his services falls under the jurisdiction of the
regulatory body of the other health profession. Similarly, the separation of
professional services must be clearly delineated, and documented in the
patient's health record, financial record, and any document related to

consent.

Admissions and Pleas

66.Dr. Bortnick and the CCO agree that, with respect to the Notice of Hearing
dated April 12, 2021:

a. Allegation 1: Dr. Bortnick does not contest (neither admits or denies)
the evidence of Patient A., Patient C. and Patient E. in relation to his
touching of their breasts. The panel of the Discipline Committee has

Page 15 of 28



27

sufficient evidence before it to find that he sexually abused these
three patients as set out in Allegation 1(a), 1(c), and 1(e). The CCO
withdraws allegations 1(b), 1(d) and 1(f).

. Allegation 2: Dr. Bortnick admits that he contravened a standard of
practice of the profession or failed to maintain the standard of
practice expected of members of the profession with respect to his
failure to obtain and document informed consent, and failure to
assess, treat or document in accordance with CCO standards of
practice with respect to Patients A., B., C., and D, and therefore
admits to allegations 2(a), 2(b), 2(c), and 2(d) . Dr. Bortnick admits
he failed to obtain informed consent from Patient E and F and failed
to assess and treat them in accordance with CCO standards of
practice and therefore admits to allegations 2(e) and 2(f).

Allegation 3: Dr. Bortnick admits that he did not obtain informed
consent for his assessments and treatments of Patients A, B, C, D,
E, and F and admits to allegations 3(a), 3(b), 3(c), 3(d) 3(e) and 3(f).
. Allegation 4: The CCO withdraws allegation 4.

. Allegation 5: Dr. Bortnick admits that he provided therapeutic
services that were not necessary to Patients A, B, C, D, E, and F and
admits to allegations 5(a), 5(b), 5(c), 5(d), 5(e) and 5(f).

Allegation 6: Dr. Bortnick admits that he failed to keep records as
required by the regulations in relation to Patients A, B, C, and D, and
admits to allegations 6(a), 6(b), 6(c), and 6(d). The CCO withdraws
allegations 6(e) and 6(f).

. Allegation 7: The CCO withdraws allegation 7.

. Allegation 8: The CCO withdraws allegation 8.

Allegation 9: The CCO withdraws allegation 9.

Allegation 10: Dr. Bortnick admits that with respect to Patients A, B,
C, D, E, and F, he engaged in conduct or performed an act that would

reasonably be regarded by members as disgraceful, dishonourable
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and unprofessional, and therefore admits to allegations 10(a), 10(b),
10(c), 10(d), 10(e) and 10(f).

Dr. Bortnick acknowledges that he received advice from his counsel, Gary
Srebrolow, prior to entering into this Resolution Agreement, and affirms that he is

signing the Agreed Statement of Facts freely and voluntarily.

A plea inquiry was conducted by the Panel Chair. At the conclusion of that process, the
Panel was satisfied that the admissions of professional misconduct by the Member were

voluntary, informed, and unequivocal.

Decision

The Panel heard submissions by Mr. Paliare on behalf of the College, and Mr.
Srebrolow on behalf of the Member, with respect to the Agreed Statement of Facts.
During the course of those submissions the parties highlighted the admitted facts and
invited the Panel to make findings against the Member. In addition, the Panel sought
and obtained advice from its independent legal counsel, who reminded the Panel that
only the Agreed Statement of Facts could form the basis for their findings at this

hearing.

After deliberation, the Panel accepted the Agreed Statement of Facts and was satisfied
that the admissions of professional misconduct made by the Member were supported by

the agreed-upon facts contained in the Agreed Statement of Facts.
Consequently, we made findings of professional misconduct against Dr. Allan Bortnick

in relation to the admitted allegations set out in the Notice of Hearing (Exhibit 1) and the

admitted facts. In particular, the Panel found that the Member has:
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. in relation to Patient A., Patient C., and Patient E. sexually abused these

three patients as set out in Allegation 1(a), 1(c), and 1(e).

. contravened a standard of practice of the profession and failed to maintain
the standard of practice expected of members of the profession with
respect to his failure to obtain and document informed consent, and failure
to assess, treat, or document in accordance with CCO standards of
practice with respect to Patients A, B., C., and D., as set out in allegations
2(a), 2(b), 2(c), and 2(d).

. failed to obtain informed consent from Patient E. and F. and failed to

assess and treat them in accordance with CCO standards of practice as

set out in allegations 2(e) and 2(f).

. failed to obtain informed consent for his assessments and treatments of

Patients A., B., C., D., E., and F., as set out in allegations 3(a), 3(b), 3(c),
3(d) 3(e) and 3(f).

. provided therapeutic services that were not necessary to Patients A., B.,
C.,D,, E., and F. as set out in allegations 5(a), 5(b), 5(c), 5(d), 5(e), and
5(f).

failed to keep records as required by the regulations in relation to Patients
A., B., C., and D. as set out in allegations 6(a), 6(b), 6(c), and 6(d).

. with respect to Patients A., B., C., D., E., and F. engaged in conduct and
performed an act that would reasonably be regarded by members as
disgraceful, dishonourable, and unprofessional, as set out in allegations
10(a), 10(b), 10(c), 10(d), 10(e) and 10(f).
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Withdrawn Allegations

As part of deliberations in considering the Agreed Statement of Facts, the Panel
reviewed the withdrawn allegations. While being mindful of the admitted facts, the Panel
considered the appropriateness of withdrawing these allegations. Having sought and
received submissions for the parties on one withdrawn allegation in particular® the Panel
found all the withdrawals to be appropriate in the circumstance. The withdrawn
allegations were:

a. allegations 1(b), 1(d), and 1(f).

b. allegations 4(a), 4(b), 4(c), 4(d), 4(e), and 4(f).

c. allegations 6(e) and 6(f).

d. allegations 7(a) and 7(b).

e. allegations 8(a) and 8(b).

f. allegations 9(a) and 9(b).

In reaching its decision the Panel reminded itself of s. 49 of the Health Professions
Procedural Code and therefore relied exclusively on the evidence presented at the
hearing as contained in the Agreed Statement of Facts (Exhibit 2). The Panel found the
facts contained in it provided a sufficient foundation for the findings of professional

misconduct which we have made.

Penalty and Costs

Counsel for the College advised the Panel that a Joint Submission as to Penalty and
Costs had been agreed upon. The Joint Submission which also contained an
Undertaking? signed by the member, was entered as Exhibit 3. Mr. Paliare and Mr.
Srebrolow made submissions in support of the Joint Submission. In addition, the Panel
sought and obtained advice from its independent legal counsel concerning the approach

that discipline panels should take when joint submissions are placed before them.

3 Allegations 4(a), 4(b), 4(c), 4(d), 4(e), and 4(f).
4 Appendix ‘B" of this Decision and Reasons.
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The Joint Submission invited the Panel to make an order regarding penalty:

—

. Requiring the Member to appear before the panel to be reprimanded.

. Directing the Registrar and General Counsel (“Registrar”) to suspend the

Member's certificate of registration for a period of 15 months with the

suspension to take effect on February 28, 2022.

Requiring the Member to reimburse the CCO for funding provided to Patients
A, B, C, D, E, and F under the program required under section 85.7 of the

Health Professions Procedural Code.

Requiring that the results of the proceeding be recorded in the public portion
of the Register and published in the Annual Report or other publications at the

discretion of the College of Chiropractors of Ontario.

The College and the Member also requested that the Panel make the following order

regarding costs:

1.

Requiring the Member to pay $20,000.00 to the CCO to partially pay for its
costs of the investigation and the costs and expenses of the hearing and of
legal counsel, with the Member to pay $5,000.00 on February 28, 2022,
$5,000.00 on April 28, 2022, and the remaining $10,000.00 by December 31,
2022. The Member is to provide post-dated cheques for remaining
$15,000.00 on February 28, 2022.

The Joint Submission as to Penalty, which was signed by Dr. Bortnick, also contained

the following:

Dr. Bortnick acknowledges that he received advice from his counsel, Gary

Srebrolow, prior to entering into this Resolution Agreement, and affirms that he is

signing the Joint Submission on Penalty and on Costs freely and voluntarily.
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Penalty Decision and Reasons

The Panel was of the view that the parties had come to a fair and equitable resolution,
having carefully considered the issues of protection of the public interest and the fact
that this penalty serves as an appropriate general deterrent to members of the
profession. This penalty is imposed under former provisions of the Health Professions
Procedural Code (which apply because of the date of the events in issue) which did not
mandate automatic revocation for these types of sexual abuse at the time. The Panel
also considered the signed Undertaking (Exhibit 3, page 3, paragraphs 1 and 2 attached
as Appendix B to these reasons) which provides a specific deterrent to the Member as

he will not practice chiropractic in Ontario in the future.

The Panel therefore made an order:

Requiring the Member to appear before the panel to be reprimanded.

Directing the Registrar and General Counsel to suspend the Member's certificate of

registration for a period of 15 months with the suspension to take effect on February

28, 2022.

Requiring the Member to reimburse the CCO for funding provided to Patients A., B.,
C., D., E., and F. under the program required under section 85.7 of the Health

Professions Procedural Code.

Requiring that the results of the proceeding be recorded in the public portion of the

Register and published in the Annual Report or other publications at the discretion of

the College of Chiropractors of Ontario.

Requiring the Member to pay $20,000.00 to the CCO to partially pay for its costs of
the investigation and the costs and expenses of the hearing and of legal counsel,
with the Member to pay $5,000.00 on February 28, 2022, $5,000.00 on April 28,
2022, and the remaining $10,000.00 by December 31, 2022. The Member is to
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provide post-dated cheques for the remaining $15,000.00 on February 28, 2022.

Administration of Reprimand

It was noted on the record that the Joint Submission on Penalty contained an
Undertaking®, that among other things expressly waived the right of the Member to
appeal® any decision by the Discipline Committee in relation to the Notice of Hearing.
Further, the Panel confirmed that the Member was prepared for the oral reprimand to be
administered immediately following the Hearing. Consistent with the necessity to
conduct the Hearing via videoconference the Panel administered the oral reprimand in

the same manner at the conclusion of the Hearing.

|, Robert MacKay, sign this decision and reasons for the decision as Chair of this

Discipline Panel and on behalf of the members of the Discipline Panel listed below.

f/mm

! Mr. Robert MacKay Chair Date: March 2, 2022

Panel Members:

Mr. Markus de Domenico
Dr. Steven Lester

Mr. Robert MacKay

Mr. Shawn Southern

Dr. Matthew Tribe

5 Appendix “B” of this Decision and Reasons.
6 Paragraph 6 of Appendix “B"
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Allegations contained in the Notice of Hearing,
Regarding Dr. Allan Bortnick (Exhibit 1)

TAKE NOTICE THAT IT IS ALLEGED THAT:

1. You have committed an act of professional misconduct as provided by
subsection 51(1)(b.1) of the Health Professions Procedural Code of the Chiropractic
Act, 1991, S.0. 1991, c. 21, as amended, in that, on one or more occasions, you
sexually abused a patient, and in particular:

a) on or about June 29, 2015, at your office on 1126 Eglinton Ave. West,
Toronto, Ontario, you sexually abused a patient known as “Patient A.";
and/or

b) on or about December 9, 2014, at your office on 1126 Eglinton Ave.
West, Toronto, Ontario, you sexually abused a patient known as “Patient
B.”: and/or

c) on or about April 7, 2013, in Innisfil, Ontario, you sexually abused a
patient known as “Patient C.”; and/or

d) on or about March 2011, at your office on 1126 Eglinton Ave. West,
Toronto, Ontario, you sexually abused a patient known as “Patient D.”;
and/or

e) in or about 2007, at your office on 1126 Eglinton Ave. West, Toronto,
Ontario, you sexually abused a patient known as “Patient E.”; and/or

f) in or about 2003, at your office on 1126 Eglinton Ave. West, Toronto,
Ontario, you sexually abused a patient known as “Patient F.”

2. You have committed an act of professional misconduct as provided by subsection
51(1)(c) of the Health Professions Procedural Code of the Chiropractic Act, 1991, S.0.
1991, c. 21, as amended, and paragraph 1(2) of Ontario Regulation 852/93, in that on
one or more occasions, you contravened a standard of practice of the profession or failed
to maintain the standard of practice expected of members of the profession with respect
to obtaining and/or documenting informed consent, and/or your assessment, and/or your
treatment, and/or your conduct towards, and/or your documentation, and/or your billing,
with respect to one or more of the following:

a) on or about June 29, 2015, at your office on 1126 Eglinton Ave. West,
Toronto, Ontario, a patient known as “Patient A.”; and/or
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b) on or about December 9, 2014, at your office on 1126 Eglinton Ave.
West, Toronto, Ontario, a patient known as “Patient B.”; and/or

c) on or about April 7, 2013, in Innisfil, Ontario, a patient known as
“Patient C.”; and/or

d) on or about March 2011, at your office on 1126 Eglinton Ave. West,
Toronto, Ontario, a patient known as “Patient D."; and/or

e) in or about 2007, at your office on 1126 Eglinton Ave. West, Toronto,
Ontario, a patient known as “Patient E.”; and/or

f) in or about 2003, at your office on 1126 Eglinton Ave. West, Toronto,
Ontario, a patient known as “Patient F."

3. You have committed an act of professional misconduct as provided by subsection
51(1)(c) of the Health Professions Procedural Code of the Chiropractic Act, 1991, S.O.
1991, ¢. 21, as amended, and paragraph 1(3) of Ontario Regulation 852/93, in that on
one or more occasions, you did anything to a patient for a therapeutic, preventative,
palliative, diagnostic, cosmetic or other health related purpose in a situation in which
consent is required by law, without such consent:

a) on or about June 29, 2015, at your office on 1126 Eglinton Ave. West,
Toronto, Ontario, to a patient known as “Patient A."; and/or

b) on or about December 9, 2014, at your office on 1126 Eglinton Ave.
West, Toronto, Ontario, to a patient known as “Patient B.”: and/or

c) on or about April 7, 2013, in Innisfil, Ontario, to a patient known as
“Patient C."; and/or

d) on or about March 2011, at your office on 1126 Eglinton Ave. West,
Toronto, Ontario, to a patient known as “Patient D.”; and/or

e) in or about 2007, at your office on 1126 Eglinton Ave. West, Toronto,
Ontario, to a patient known as “Patient E.”; and/or

f) in or about 2003, at your office on 1126 Eglinton Ave. West, Toronto,
Ontario, to a patient known as “Patient F.”

4, You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the Chiropractic
Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(5) of Ontario Regulation
852/93, in that on one or more occasions, you abused a patient verbally and/or
physically and/or psychologically and/or emotionally and in particular:
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a) on or about June 29, 2015, at your office on 1126 Eglinton Ave. West,
Toronto, Ontario, you abused a patient known as “Patient A.”; and/or

b) on or about December 9, 2014, at your office on 1126 Eglinton Ave.
West, Toronto, Ontario, you abused a patient known as “Patient B.”;
and/or

c) on or about April 7, 2013, in Innisfil, Ontario, you abused a patient
known as “Patient C.”; and/or

d) on or about March 2011, at your office on 1126 Eglinton Ave. West,
Toronto, Ontario, you abused a patient known as “Patient D.”; and/or

e) in or about 2007, at your office on 1126 Eglinton Ave. West, Toronto,
Ontario, you abused a patient known as “Patient E.”; and/or

f) in or about 2003, at your office on 1126 Eglinton Ave. West, Toronto,
Ontario, you abused a patient known as “Patient F."

You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the Chiropractic
Act, 1991, S.0. 1991, ¢. 21, as amended, and paragraph 1(14) of Ontario Regulation
852/93, in that on one or more occasions, you provided a diagnostic or therapeutic

service that was not necessary, and in particular:

6.

a) on or about June 29, 2015, at your office on 1126 Eglinton Ave. West,
Toronto, Ontario, to a patient known as “Patient A."; and/or

b) on or about December 9, 2014, at your office on 1126 Eglinton Ave.
West, Toronto, Ontario, to a patient known as “Patient B.”; and/or

¢) on or about April 7, 2013, in Innisfil, Ontario, to a patient known as
“Patient C.”; and/or

d) on or about March 2011, at your office on 1126 Eglinton Ave. West,
Toronto, Ontario, to a patient known as “Patient D.”; and/or

e) in or about 2007, at your office on 1126 Eglinton Ave. West, Toronto,
Ontario, to a patient known as “Patient E."; and/or

f) in or about 2003, at your office on 1126 Eglinton Ave. West, Toronto,
Ontario, to a patient known as “Patient F.”

You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the Chiropractic

36
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Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(19) of Ontario Regulation
852/93, in that on one or more occasions, you failed to keep records as required by
the regulations, and in particular:

a) on or about June 29, 2015, at your office on 1126 Eglinton Ave. West,
Toronto, Ontario, with respect to a patient known as “Patient A.”; and/or

b) on or about December 9, 2014, at your office on 1126 Eglinton Ave.
West, Toronto, Ontario, with respect to a patient known as “Patient B.”;
and/or

c) on or about April 7, 2013, in Innisfil, Ontario, with respect to a patient
known as “Patient C.”; and/or

d) on or about March 2011, at your office on 1126 Eglinton Ave. West,
Toronto, Ontario, with respect to a patient known as “Patient D."; and/or

e) in or about 2007, at your office on 1126 Eglinton Ave. West, Toronto,
Ontario, with respect to a patient known as “Patient E.”; and/or

f) in or about 2003, at your office on 1126 Eglinton Ave. West, Toronto,
Ontario, with respect to a patient known as “Patient F.” -

7. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the Chiropractic
Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(20) of Ontario Regulation
852/93, in that on one or more occasions, you falsified a record relating to your
practice:

a) on or about April 2013, with respect to a patient known as “Patient C.”;
and/or

b) in or about 2003, at your office on 1126 Eglinton Ave. West, Toronto,
Ontario, with respect to a patient known as “Patient F.”

8. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the Chiropractic
Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(22) of Ontario Regulation
852/93, in that on one or more occasions, you signed or issued, in your professional
capacity, a document that you know contained a false or misleading statement:

a) on or about April 2013, with respect to a patient known as “Patient C.”;
and/or
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b) in or about 2003, at your office on 1126 Eglinton Ave. West, Toronto,
Ontario, with respect to a patient known as “Patient F.”

9. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the Chiropractic
Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(23) of Ontario Regulation
852/93, in that on one or more occasions, you submitted an account or charge for
services that you knew was false or misleading statement:

a) on or about April 2013, with respect to a patient known as “Patient C.";
and/or

b) in or about 2003, at your office on 1126 Eglinton Ave. West, Toronto,
Ontario, with respect to a patient known as “Patient F.”

10.  You have committed an act of professional misconduct as provided by subsection
51(1)(c) of the Health Professions Procedural Code of the Chiropractic Act, 1991, S.0.
1991, ¢. 21, as amended, and paragraph 1(33) of Ontario Regulation 852/93, in that on
one or more occasions, you engaged in conduct or performed an act or acts, that, having
regard to all the circumstances, would reasonably be regarded by members as
disgraceful, dishonourable or unprofessional with respect to failing to obtain and/or
document informed consent, and/or your assessment, and/or your treatment, and/or your
conduct towards, and/or your documentation, and/or your billing, with respect to one or
more of the following:

a) on or about June 29, 2015, at your office on 1126 Eglinton Ave. West,
Toronto, Ontario, a patient known as “Patient A."; and/or

b) on or about December 9, 2014, at your office on 1126 Eglinton Ave. West,
Toronto, Ontario, a patient known as “Patient B.”; and/or

c) on or about April 7, 2013, in Innisfil, Ontario, a patient known as “Patient C.”;
and/or

d) on or about March 2011, at your office on 1126 Eglinton Ave. West, Toronto,
Ontario, a patient known as “Patient D.”; and/or

e) in or about 2007, at your office on 1126 Eglinton Ave. West, Toronto, Ontario,
a patient known as “Patient E.”; and/or

f) in or about 2003, at your office on 1126 Eglinton Ave. West, Toronto, Ontario,
a patient known as “Patient F.”
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From:

Appendix “B” 39
UNDERTAKING

The Registrar and General Counsel (“Registrar”)
College of Chiropractors of Ontario (“CCO”)

Dr. Allan Bortnick

|, Dr. Allan Bortnick, undertake to the Registrar and agree to do the following:

1. I will irrevocably resign my membership with the CCO on February 28, 2022,

2. | undertake that | will never apply for membership with the CCO in the future.

o | undertake that, once | resign my membership with the CCO, | will never work in
any position in Ontario that requires membership with the CCO. | will not use the
title “chiropractor”, practice chiropractic, hold myself out as someone entitled to
practice chiropractic in Ontario, and will not perform any of the controlled acts
permitted to chiropractors under the Chiropractic Act, 1991.

4, | undertake to pay to the CCO $5,000.00 by February 28, 2022, $5,000.00 by April
28, 2022, and $10,000.00 by December 31, 2022 to partially reimburse it for the
costs of its investigation, its legal costs and fees, and the costs and fees of the
hearing.

5 | agree that this Undertaking will be posted on the public portion of the
CCO’s register, along with the results of my Discipline Committee hearing.

6. | will not appeal or request a judicial review of the decision of the
Discipline Committee regarding the allegations in the Notice of Hearing dated
April 12, 2021.

7. | have obtained legal advice from my lawyer, Gary Srebrolow, prior to executing
this Undertaking. | am executing this Undertaking freely and voluntarily after
reading and understanding its contents.

Signed this day of February 2022

Dr. Allan Bortnick Witness Signature

Witness name (please print)
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Dr. Allan Bortnick.

She was a university student when she went to Dr. Allan Bortnick for treatment of her teeth
clenching and posture issues.

Instead, she says, the chiropractor/naturopath sexually assaulted her.

Bortnick, she said, performed what he called an “abdominal 1ift” — touching her hips
and,buttocks and using the fingers on his left hand to press inwards where her abdomen ended
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and pubis began — all without her consent and which he later insisted was done for “clinical and
not sexual” reasons.

She also said he cupped her breasts when there was no clinical reason to touch her.

“I was in disbelief,” recalled “Samantha,” whose real name is covered by a publication ban. “My
survival instincts were to stay calm, and get out safely without alerting him and potentially
triggering violence.”

She reported him to Toronto Police in July 2015 and was shocked to learn that she wasn’t the
first complainant. Another woman had come forward in March of that year with a very similar
story. Bortnick had been arrested and released.

No one had warned her — not the Chiropractic or Naturopath colleges — when she made her
appointment. ’

Six patients would ultimately come forward from as far back as 2003 — none of them knew each
other, all had similar accounts. Bortnick was tried for'sexual assault and in 2018, was acquitted -
on all six counts after the judge had a reasonable doubt that it just wasn’t his innocent method of
practising.

“We were all devastated. It’s hard enough to come forward, then to withstand a brutal cross-
examination and then feel that you weren’t believed. None of us was believed,” said Samantha,
now 29. “I thought it was over.”

Bortnick continued working but had to have a monitor whenever he examined a patient. She
struggled to deal with the trauma. “I still won’t see a male doctor for anything.”

Then came a phone call last fall from the College of Chiropractors — after all this time,they
wanted to know if she’d participate in their investigation. “It was absolutely the last thing I
expected to hear.” :

Last week, the college and Bortnick reached an agreement where he resigned and undertook not
to practise again in Ontario as a chiropractor. Under the agreed statement of facts, he does not
“contest (neither admits or denies)” that he touched the breasts of three patients but the discipline
committee panel “has sufficient evidence before it to find that he sexually abused these three
patients.”

He also admitted he didn’t have informed consent and engaged “in conduct or performed an act
that would reasonably be regarded by members as disgraceful, dishonourable and
unprofessional” in regard to the six patients.

But while Bortnick can no longer practise as a chiropractor, he’s still working as a naturopath at
his Eglinton Ave. W. office and his disciplinary hearing under the College of Naturopaths isn’t
scheduled until May
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How does that make sense?

Bortnick did not return a request for comment.

Contacted by the Toronto Sun, the CEO of the college said Bortnick continues to practise under
an undertaking he signed in August 2018 that he must have another adult present when
examining a patient. “The College of Naturopaths of Ontario is aware that a Panel of the
Discipline Committee of the College of Chiropractors of Ontario recently made findings of

sexual abuse against this individual,” wrote Andrew Parr in an email.

“We are actively reviewing whether these TCLs (terms, conditions and limitations) are
sufficient.”

They certainly aren’t, says an outraged Samantha.

“How about you suspend him?” she said. “You’re not talking about different patients or different
accusations. These are the same people. The same appointments. Perhaps now this is enough to
suspend him until you do your own hearing.”

Or so you would think.

“The naturopaths are still taking their sweet time,” she said in disgust. “I don’t think it’s right
that you can call and make an appointment with him today. He’s still working.”

And, she wonders, why is she the one blowing the whistle, again?

“I get why people would not want to pursue this. It has been exhausting and traumatizing but if
no one else is going to protect the public, then I feel I need to.”

mmandel@postmedia.com
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COVID-19 PROTOCOLS FOR IN-PERSON HEARINGS

February 15, 2022

@

PRoOTOCOLS

This document outlines the protocols required of in-person participants attending CCO
in-person hearings. In-person participants are required to comply with Ontario
Government COVID-19 direction https://covid-19.ontario.ca/public-health-

measures#returning-to-our-plan-to-safely-reopen-ontario and Ontario Regulation 364/20
https://www.ontario.ca/laws/regulation/200364.

The only individuals permitted in the hearing room are those essential to the hearing:

The panel

Court reporter

Lawyers for the member and the member

Lawyers for CCO and the Registrar/General Counsel
Independent legal counsel to the Discipline Committee
Witnesses, if any

All other individuals must join via Zoom.

The following protocols must be followed for all in-person participants attending a CCO
in-person hearing:

All in-person participants must be fully vaccinated, unless they have a medical
reason for not being fully vaccinated. A fully vaccinated individual is defined as
any individual >14 days after receiving their second dose of a two-dose COVID-
19 vaccine series or their first dose of a one-dose COVID-19 vaccine series (i.e.,
Johnson and Johnson).

If an in-person participant has a medical exemption for not being fully vaccinated,
they must provide verification of a negative test result taken within 24 hours of
the in-person hearing.

All in-person participants must be actively screened for COVID-19 prior to in-
person attendance, in accordance with the Ontario COVID-19 Customer
Screening guidance https://covid-

19.ontario.ca/screening/customer/? _ga=2.84744793.1970726615.1644842014-
601665223.1622472110.




COVID-19 Protocols for In-Person Hearings
Version Date: February 15, 2022

All in-person participants must wear masks (K95 or higher grade) at all times,
subject to the exceptions in Ontario Regulation 364/20, unless they are sitting and
remain seated and are able to maintain a physical distance of 6 feet from all other
individuals.

Transparent partitions will be placed in a manner to separate in-person
participants.

There will be HEPA filters running and hand sanitizer readily available in the
hearing room.

In-person participants must not move around or approach other individuals during
the hearing.
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Generated Internally

College of Chiropractors of Ontario
Fitness to Practise Committee Report to Council
April 20, 2022
Members: Ms Robyn Gravelle, Chair

Dr. Dennis Mizel

Dr. Julia Viscomi
Staff Support: Ms Jo-Ann Willson, Registrar and General Counsel

Mr. Joel Friedman, Deputy Registrar
Committee Mandate
e To hear and determine allegations of mental or physical incapacity referred to the

committee by the Inquiries, Complaints and Reports Committee.
e To review applications for reinstatement following an incapacity finding.

The Fitness to Practise Committee has no recommendations at this time.

Since the last council meeting the committee has not held a meeting or hearing.

47
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ITEM 1.3 Generated Internally

College of Chiropractors of Ontario
Inquiries, Complaints and Reports Committee Report to Council
April 20, 2022

Members: Dr. Sarah Green, Chair
Ms Anuli Ausbeth-Ajagu, Public Member
Dr. Colin Goudreau, Elected Member
Mr. Gagandeep Singh, Public Member
Dr. Carolyn Wood, non-Council
Staff Support: Ms Kelly Malcolm, Investigator
Ms Christine McKeown, Investigations, Complaints & Reports Officer
Ms Tina Perryman, Manager, Inquiries, Complaints & Reporis

Committee Mandate

e To respond to inquiries, complaints and reports in a manner consistent with CCO’s
legislative mandate under the RHPA.
e To review investigation reports carried out pursuant to s. 75 of the RHPA, and to make
decisions concerning any further action, including the referral of specified allegations of
_ professional misconduct or incompetence to the Discipline Committee and the imposition
of interim terms, conditions or limitations on a member’s certificate of registration.

Since the last report to Council, the Inquiries, Complaints and Reports Committee (ICRC)
met on two occasions by zoom, we reviewed 35 complaints one report. ICRC made decisions
on 25 complaints and one report. Two section 75(a) investigator appointment were approved
by the ICRC. Three section 75(c) investigator appointments were requested by the ICRC. We
conducted two oral cautions by zoom.

The Health Professions Appeal and Review Board (HPARB) upheld three Committee
decision (attached). There are 12 matters pending at HPARB.

Committee meetings have been scheduled to April 19, 2022. Training session scheduled with
Richard Steinecke on May 17, 2022.

We continue to work diligently to meet all time lines during the pandemic despite an
unprecedented number of complaints.
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Kathy Wickens, D.C. MAR 11 2022 Applicant
Marc Bronson, D.C. o ¢ OF CHIROPRACTORS Respondent
OF ONTARIO

Dear Dr. Wickens and Dr. Bronson

RE: COMPLAINT REVIEW - CHIROPRACTIC
KATHY WICKENS, D.C. AND MARC BRONSON, D.C.

Enclosed herewith is a true copy of the Decision and Reasons of the Health Professions Appeal
and Review Board in the above-noted matter.

While your file is now closed, please note that parties to Complaint Reviews of the Health
Professions Appeal and Review Board have the right to requcst a judicial review of the Board’s
decision within 30 days of the date the decision was made!. You may wish to consider obtaining
legal advice to determine what options are available to you. To request a judicial review contact
the Divisional Court at 416-327-5100.

Yours sincerely,
HEALTH PROFESSIONS APPEAL AND REVIEW BOARD

Alpha Aberra
Case Officer

Encl: Decision dated March 10, 2022

c. College of Chiropractors of Ontario (CCOPRA File # BRONSON-20-MY-04)

1 Section 5 of the Judicial Review Procedure Act

151 Bloor Street West, 9* Floor Tel/Télé 416-327-8512 151, rue Bloor ouest, 9° étage
Toronto, Ontario M5S 1S4 Toll free/Sans frais 1-866-282-2179 Toronto, Ontario M5S 154
1TY/ATS 416-326-7TTY(889)

TTY Toll free/ATS sans frais 1-877-301-0TTY(889)

Facsimile/Télécopieur 416-327-8524
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File # 21-CRV-0122

HEALTH PROFESSIONS APPEAL AND REVIEW BOARD

PRESENT:

Thomas Kelly, Vice-Chair, Presiding
Bonita Thornton, Board Member
Karina Vilner, Board Member

Review held on February 2, 2022, in Ontario (by teleconference)
IN THE MATTER OF A COMPLAINT REVIEW UNDER SECTION 29(1) of the Health

Professions Procedural Code, Schedule 2 to the Regulated Health Professions Act, 1991, Statutes
of Ontario, 1991, c.18, as amended

BETWEEN:
KATHY WICKENS, DC
Applicant
and
MARC BRONSON, DC
Respondent
Appearances:
The Applicant: Kathy Wickens, DC
The Respondent: Marc Bronson, DC
DECISION AND REASONS
L DECISION
L. The Health Professions Appeal and Review Board confirms the decision of the Inquiries,

Complaints and Reports Committee of the College of Chiropractors of Ontario to take no

further action.
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This decision arises from a request made to the Health Professions Appeal and Review
Board (the Board) by Kathy Wickens, DC (the Applicant) to review a decision of the
Inquiries, Complaints and Reports Committee (the Committee) of the College of
Chiropractors of Ontario (the College). The decision concerned a complaint regarding the
conduct and actions of Marc Bronson, DC (the Respondent). The Committee investigated

the complaint and decided to take no further action.

BACKGROUND

A chiropractor who belonged to the Facebook group “Evidence-Based Chiropractors”
(“EBCN”) made a complaint to the College about the Applicant’s social media, a
Facebook posting dated December 5, 2019.

The Applicant responded to the complaint and in doing so identified the Respondent as

an administrator and moderator of EBCN.

The Applicant alleged that the Respondent orchestrated a “crusade” against her and

others who share her views.

The Applicant stated this group appears to be part of a larger conversation within the
profession about “evidence-based”/““science-based”/“vitalist”/“subluxation-based”

chiropractic practice.

The Applicant complained in her response about the Respondent and two other
chiropractors who are members of EBCN and who had filed complaints about the social
media postings of the Applicant and one of her colleagues.

The College issued separate decisions for each chiropractor.

The Applicant requested a review of the decision concerning the Respondent, and this

decision concerns only the Respondent.
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The Complaint and the Response

The Complaint

10.  The Applicant is concerned that the Respondent and the members of his Facebook group,
directed by the Respondent, spent untold hours doing a personal investigation of the
social media accounts of the Applicant and others who share her views (and likely many
others), in hopes of finding some minute detail that they could then claim is a violation of
their professional standards and then file a complaint with the College.

The Response

11.  The Respondent responded by denying all of the allegations and stated that reporting
unethical and unscientific claims that jeopardize public health is our collective
responsibility to ensure the safety of Ontarians.

The Applicant’s comments on the Respondent’s response

12.  The Applicant made additional comments in support of her complaint.

13.  The Applicant wrote, “[The Respondent] has not displayed the decency, integrity and
honesty required to register as a chiropractor in Ontario and has certainly displayed a lack

of professional behaviour towards his colleagues.”

14.  The Applicant further wrote, “Please let my original complaint stand and take into

consideration any additional relevant comments included in this rebuttal.”
The Committee’s Decision

15.  The Committee investigated the complaint and decided to take no further action.
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REQUEST FOR REVIEW

In a letter dated February 27, 2021, the Applicant requested that the Board review the
Committee’s decision. The Applicant provided detailed submissions in support of her

request for review.

POWERS OF THE BOARD

After conducting a review of a decision of the Committee, the Board may do one or more

of the following:

a) confirm all or part of the Committee’s decision;
b) make recommendations to the Committee;
¢) require the Committee to exercise any of its powers other than to request a

Registrar’s investigation.

The Board cannot recommend or require the Committee to do things outside its
jurisdiction, such as make a finding of misconduct or incompetence against the member
or require the referral of specified allegations to the Discipline Committee that would not,

if proved, constitute either professional misconduct or incompetence.

THE PARTIES’ POSITIONS

The Applicant filed written submissions with her request for Review and made oral

submissions at the Review.
The Applicant repeated many of the concerns she had expressed in her complaint.

The Applicant provided her analysis of the Committee decision and concerns with many

of the Committee findings.
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The Applicant submitted that the Respondent is orchestrating a campaign to discredit the
chiropractic profession and is working with and providing information to RA, a journalist
with negative views of chiropractors, who has filed many complaints using the same
template as the EBCN members. While the Committee has a duty to protect the public, it

also needs to protect the profession.

The Respondent made oral submissions at the Review. He submitted that the Applicant
accused him of conspiring with others to tarnish and destroy the profession and stated
that he was a proud chiropractor, having received the 2018 Volunteer Award and the
2018-2019 Chiropractor of the Year award in his hometown. He advised that he was
provided with 103 images of social media posts by a member of the public, who was not
an individual identified as RA, as submitted by the Applicant. These images led to the
filing of 68 complaints to the College related to posts that suggested that chiropractic
interventions build immunity. The Respondent submitted that chiropractors do not treat

infections or viral diseases as it is outside their scope of practice.

ANALYSIS AND REASONS

Pursuant to section 33(1) of the Health Professions Procedural Code (the Code), being
Schedule 2 to the Regulated Health Professions Act, 1991, the mandate of the Board in a
complaint review is to consider either the adequacy of the Committee’s investigation, the

reasonableness of its decision, or both.

The Board has considered the parties’ submissions, examined the Record of Investigation

(the Record), and reviewed the Committee’s decision.

In conducting this complaint review, the Board assesses the adequacy of an investigation
and the reasonableness of a Committee decision in reference to its role and dispositions
available to it when investigating and then assessing a complaint filed about a member’s

conduct and actions.
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27.  Inthis regard, the Committee is to act in relation to the College’s objectives under section
3 of the Code, which include, in part, to maintain programs and standards of practice to
assure the quality of the practice of the profession, to maintain standards of knowledge
and skill and programs to promote continuing improvement among the members and to

serve and protect the public interest.

28.  The Committee’s mandate is to screen complaints about its members. The Committee
considers the information it obtains (o determine whether, in all of the circumstances, a
referral of specified allegations ot protessional misconduct to the College’s Discipline
Committee is warranted or if some other remedial action should be taken. Dispositions
available to the Committee upon considering a complaint include taking no action with
regard to a member’s practice, issuing a caution or directing other remedial measures
intended to improve an aspect of a member’s practice, or referring specified allegations
of professional misconduct or incompetence to the Discipline Committee if the

allegations are related to the complaint.

Adequacy of the Investigation

29.  An adequale investigation does not need (o be exhaustive. Rather, the Committee must
seek to obtain the essential information relevant to making an informed decision
regarding the issues raised in the complaint.

30. The Board finds the Committee’s investigation to be adequate for the following reasons.

31.  The Committee obtained the following documents and information as a result of its

investigation of the Applicant’s complaint:

. the Applicant’s letter of complaint to the Committee;

J the Respondent’s response letter to the Committee;

o the Applicant’s comments on the Respondent’s response;

. various communications to and from the Committee and the Applicant;
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° various communications to and from the Committee and the Respondent;

° William Whatcott v Saskatchewan Association of Licensed Practical
Nurses, 2008 SKCA 006 (CanLII);

° Re West and College of Nurses of Ontario (1981) 32 O.R. (2d) 85;

. Regulation 852-93: Professional Misconduct under the Chiropractic Act,
1991

° excerpts from 4 Complete Guide to the Regulated Health Professions Act;

. Chiropractic Scope of Practice: Standard of Practice S-001;

° Guideline G-009: Code of Ethics;

° Guideline G-012: Use of Social Media; and

° College of Chiropractors of Ontario, Core Competencies for CCO
Members.

Neither the Applicant nor the Respondent submitted further information that the

Committee should have gathered for its investigation.

The Board notes that the Committee offered the parties opportunities to submit
information to the Committee. Both parties did so, and the Applicant provided additional
comments on the Respondent’s response. In addition, the Committee had relevant case
law, excerpts from 4 Complete Guide to the Regulated Health Professions Act, and the

College’s relevant guidelines and standards before it.

The Board finds the Committee’s investigation covered the events in question and that it
obtained relevant information to make an informed decision regarding the issues raised in
the complaint. There is no indication of additional information that, if obtained, might

reasonably be expected to have affected the Committee’s decision.

Accordingly, the Board finds that the Committee’s investigation was adequate.
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Recasonableness of the Decision

36. In determining the reasonableness of the Committee’s decision, the question for the
Board is not whether it would arrive at the same decision as the Committee. Rather, the
Board considers the outcome of the Committee’s decision in light of the underlying
rationale for the decision, to ensure that the decision as a whole is transparent, intelligible
and justified. That is, in considering whether a decision is reasonable, the Board is
concerned with both the outcome of the decision and the reasoning process that led to
that outcome. It considers whether the Committee based its decision on a chain of
analysis that is coherent and rational and is justified in relation to the relevant facts and

the laws applicable to the decision-making process.
The Committee’s Decision
37. The Committee decided to take no further action.

38.  In coming to this decision, the Committee indicated, in part, that:

the Committee takes all complaints seriously;

e the Committee’s role is to investigate whether or not a member may have
committed an act of professional misconduct or is incompetent or incapacitated as

defined in the governing legislation;

e the Committee always bears in mind that each interaction may be viewed from

different perspectives;

e in this case, the Committee decided that a referral to the Discipline Committee for

a hearing was not appropriate in the circumstances;

e the Applicant’s allegation appears to be part of a larger conversation within the
profession about “evidence-based”/ “science-based”/*vitalist”/“subluxation-

based” chiropractic practice;
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such debates are important topics for the profession and it is not the role of the

Committee to adjudicate conflicts between members;

when the Committee is considering whether a chiropractor’s statements warrant
further regulatory action, the Committee is mindful of a member’s right to

freedom of expression;

if the statements do not actually rise to the level of bullying or harassment, or
actually undermine the integrity of the profession, limitations on such speech may

not be reasonably justified and there is no reason for the Committee to intervene;

the Applicant framed the Respondent’s conduct as a failure to maintain Core
Competencies, which requires chiropractors to act with respect and integrity and

facilitate collaborative inter and intra-professional relationships;

the Committee indicated that it reviewed the Core Competencies document as
well as the College’s guidelines G-009: Code of Ethics and G-021: Use of Social
Media;

the Committee determined that it would take no further action because the
Respondent was entitled to express concern about other members of the
profession making claims that are outside the scope of practice, and/or contrary to
scientific evidence and public health advice, and to engage in advocacy to stop

this kind of behaviour;

the Committee referenced a text by Richard Steinccke, 4 Complete Guide to the
Regulated Health Professions Act, where the author provided examples of
conduct or disputes which may require action by a regulatory College, including
“abusive or derogatory comments about a colleague” which involved
swearing/threats, sexual remarks and were generally targeted at specific

individual(s);

in the submitted materials, the Respondent has not attacked any particular person
publicly or used offensive or discriminatory language in a manner that resembles
the examples of disgraceful, dishonourable or unprofessional conduct cited by

Richard Steinecke;
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the information before the Committee suggested that the Respondent and the
EBCN group may have engaged in advocacy about what they consider to be false

and/or misleading claims made by other members of the profession;

the Committee noted the several social media posts where the Respondent invited
volunteers to submit complaints to the College about social media posts
suggesting there is a link between chiropractic treatment and a stronger immune

system;

the Committee noted that the goal of these activities, as suggested by the materials
and the Respondent’s response, was to encourage a regulatory response regarding

a legitimate public health issue;

the Committee noted that in the context of the pandemic, there may be a

legitimate and urgent concern about such posts;

the Respondent was entitled to express concern about other members of the
profession making claims that are outside the scope of practice, and/or contrary to
scientific evidence and public health advice, and to engage in advocacy regarding

what he perceives as harmful behaviour;

the Committee stated that the Respondent has not attacked any particular person
publicly or used offensive or discriminatory language in a manner that would
contravene Guideline G-009, and noted that the guideline encourages members to
“endeavour to improve the standards of chiropractic services within the

community”;

the Committee stated that it appeared that this is what the Respondent was
intending to do, as he stated in his response: “reporting unethical and unscientific
claims that jeopardize public health is our collective responsibility to ensure the

safety of Ontarians™;

the Committee considered the Facebook post provided by the Applicant that said
in part, “while the CBC here appears to have another hit piece that tarnishes the

whole profession it was vitalists that gave them the bullets”;

10
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e the Committee stated that the post asserts that the CBC’s criticism of the entire
profession is overly broad and/or unfair, the post is primarily critical of the media
in relation to its portrayal of chiropractors, and to the extent that the post relates to
fellow chiropractors, the message is that a certain subset is making the profession

vulnerable to such criticism;

e the Committee noted that the CBC item in the link did not reference the
Respondent or his Facebook page and it also may be accurate to say that the CBC

piece criticizes vitalists;

e the Committee stated that while some people may feel that the Respondent’s post
is unfair, others may view this as an aspect of the debate on “evidence-based™/

“subluxation-based” chiropractic and the regulation of the profession;

e the Committee also noted that the language is not threatening and no individuals

were identified; and

e the Committee reviewed the Respondent’s history and referred to four Committee
decisions, a June 2014 decision, two February 21, 2020 decisions, and an April
2020 decision, and determined that it did not appear that the Respondent was

repeating conduct found concerning by the Committee in previous decisions.

The Board’s analysis

39.

40.

The Board finds the Committee’s decision reasonable for the following reasons.

In her request for review and at the Review, the Applicant questioned the reasonableness
of the Committee’s decision, noting that while the Committee has a duty to protect the
public, it also needs to protect the profession. The Applicant submitted that the
Respondent was unprofessional in his actions and that he could have called the
chiropractors involved before his volunteers submitted complaints. The Applicant

submitted that the Respondent’s conduct and actions were unacceptable to the profession.

11
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The Respondent submitted that the Committee’s decision was reasonable. The complaints
submitted referenced chiropractic interventions that built immunity and the fact that
chiropractors do not treat infections or viral diseases as it is outside the scope of their
practice. He submitted that he did not work with a journalist, RA, as submitted by the
Applicant, that he did not submit any complaints himself, and that five volunteers

submitted the complaints.

The Board notes that the Applicant’s allegations do not involve clinical care provided by
the Respondent. ‘'he Applicant’s allegations solely involve social media actions and the
complaints arising from the information obtained by EBCN, which is moderated and

administered by the Respondent.

The Board observes that the circumstances of this complaint required the Committee to
rely on its chiropractic knowledge and expertise related to the expected standards of the
profession in considering the Respondent’s social media activities and his actions in
encouraging others to file a large number of complaints with the College regarding the

information obtained by EBCN.

The Buard notes that the Commillee had before it the relevant case law, excerpts from
Steinecke’s text, relevant College guidelines, policies and standards, and the

Respondent’s past decisions.

The Committee’s decision makes it clear that it considered the Applicant’s concerns with
respect to the Respondent in the context of relevant case law and College guidelines,
policies and standards, and provided coherent reasons for its conclusions. While the
Board acknowledges that the Applicant disagrees with the Committee’s reasoning and
decision to take no further action, having considered the submissions of the parties, the
information in the Record and the Committee’s decision, the Board finds that the
Committee’s decision demonstrates a coherent and rational connection between the
relevant facts, the outcome of the decision and the reasoning process that led it to that

outcome, and that the decision as a whole is transparent, intelligible and justified.

12
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46.  The Board notes that the Applicant’s complaint and the Committee’s disposition in this
matter will remain on the Respondent’s permanent (although private) record with the

College and will be considered should another complaint arise in the future.

47.  In conclusion, the Board finds the Committee’s investigation to be adequate and its

decision to be reasonable.

V1. DECISION

48.  Pursuant to section 35(1) of the Code, the Board confirms the Committee’s decision to

take no further action.

ISSUED March 10, 2022

E’I/\ K/ZC ;‘"!I

Thomas Kelly

ot _
. -

Bonita Thornton
p
S e el Y

» /
fip o v

Karina Vilner

Cette décision est aussi disponible en frangais. Pour obtenir la version de la décision en frangais, veuillez contacter
hparb@ontario.ca

13
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File # 21-CRV-0234

HEALTH PROFESSIONS APPEAL AND REVIEW BOARD

PRESENT:

Mitchell Toker, Vice-Chair, Presiding
Trina Morissette, Vice-Chair
Karina Vilner, Board Member

Review held on March 17, 2022 in Ontario (by teleconference)
IN THE MATTER OF A COMPLAINT REVIEW UNDER SECTION 29(1) of the Health

Professions Procedural Code, Schedule 2 to the Regulated Health Professions Act, 1991, Statutes
of Ontario, 1991, c.18, as amended

BETWEEN:
RF
Applicant
and
SS, DC
Respondent
Appearances:
For the College of Chiropractors of Ontario: Tina Perryman
DECISION AND REASONS
L. DECISION
1. The Health Professions Appeal and Review Board confirms the decision of the Inquiries,

Complaints and Reports Committee of the College of Chiropractors of Ontario to take no

further action.
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This decision arises from a request made to the Health Professions Appeal and Review
Board (the Board) by RF (the Appiicant) to review a decision of the Inquiries,
Complaints and Reports Committee (the Committee) of the College of Chiropractors of
Ontario (the College). The decision concerned a complaint regarding the conduct and
actions of SS, DC (the Applicant). The Committee investigated the complaint and
decided to take no further action.

The Board issued a publication ban order in this matter. This decision is subject to that

order.

BACKGROUND

The Applicant and his former spouse are parents of a minor and are in the midst of a

custody proceeding regarding the minor and another sibling.
The minor was a patient of the Respondent.

The Applicant contacted the Respondent seeking her evidence respecting an allegation
made by his former spouse in the course of the custody proceeding. The Respondent told
the Applicant that she needed to remain neutral in the matter and that her duty is to her

patient.

Subsequently, the Respondent advised both parents (i.e., the Applicant and his former
spouse) that she was suspending care for the minor pending a resolution of the custody
issue so that the Respondent could then determine proper authority to consent to ongoing

care for the minor.

The minor is not a party to this proceeding.
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The Complaint and the Response
The Complaint
9. The Applicant complained that:

o the Respondent refused to answer his questions;

¢ the Respondent told the Applicant that he was harassing her and not to contact her or
her office any longer; and

o the Respondent continued to copy the Applicant's former spouse on email exchanges

in order to “maliciously set him up and have [the Applicant] charged”.

10.  The Applicant is seeking an investigation into the Respondent’s behaviour to determine

whether she was acting maliciously.
The Response

11.  In her letter of response to the complaint, the Respondent provided the following

background and context, as well as her response to the Applicant’s allegations.

12.  The Respondent explained that the Applicant contacted the Respondent seeking the
Respondent’s evidence respecting an allegation in a matrimonial proceeding. The
Respondent sought legal counsel and was advised that her professional duty rests with

her patient.

13.  The Respondent wrote that the Applicant attempted to mischaracterize the Respondent’s
role as an advocate for either parental party. The Respondent replied to the extent
reasonably permitted by the circumstances, indicating that her involvement in the matter
of the minor’s care had reached an impasse pending determination of proper authority to

consent to ongoing care.
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The Respondent advised both parents that she was suspending care pending a resolution

in the custodial matter before continuing her involvement as a care provider.

The Respondent’s best efforts to explain her position failed to satisfy the Applicant.

Through bullying and intimidation tactics, the Applicant threatened to escalate matters.

When the Applicant’s persistence became a nuisance, he was respectfully asked to cease
and desist in contacting her, failing which, on the advice of legal counsel and police
authorities, the Respondent would be forced to treat the Applicant’s actions as

harassment.

The Committee’s Decision

17.

IIL.

18.

19.

The Committee investigated the complaint and decided to take no further action.

REQUEST FOR REVIEW

In a letter dated April 15, 2021, the Applicant requested that the Board review the

Committee’s decision.

POWERS OF THE BOARD

After conducting a review of a decision of the Committee, the Board may do one or more

of the following;:

a) confirm all or part of the Committee’s decision;
b) make recommendations to the Committee;
c) require the Committee to exercise any of its powers other than to request a

Registrar’s investigation.
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24.
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jurisdiction, such as make a finding of misconduct or incompetence against the member

The Board cannot recommend or require the Committee to do things outside its

or require the referral of specified allegations to the Discipline Committee that would not,

if proved, constitute either professional misconduct or incompetence.

ANALYSIS AND REASONS

Pursuant to section 33(1) of the Health Professions Procedural Code (the Code), being
Schedule 2 to the Regulated Health Professions Act, 1991, the mandate of the Board in a
complaint review is to consider either the adequacy of the Committee’s investigation, the

reasonableness of its decision, or both.

In his request for review, the Applicant stated that he is asking to overturn the
Committee’s decision to take no further action because it was based on the Committee’s
view that it was unclear whether the Respondent was a custodial parent. The Applicant
submitted that he is a custodial parent, and that the Respondent was well aware of that

fact.

In a written submission to the Board, the Respondent stated that the Committee
adequately investigated the matter and obtained sufficient information to enable it to
reasonably assess the complaint. The Respondent submitted that the Committee’s
decision was reasonable and supported by both the information the Committee had before

it and the circumstances.

The Respondent further submitted that she is satisfied that the Committee provided due
process in its investigation, and that it rendered a decision that was reasonable and
appropriate. She stated that that the [Applicant’s] appeal is without merit and should be
dismissed. She advised the Board that she did not wish to actively participate in the

review process.
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25.  Neither the Applicant nor the Respondent attended the Board’s Review. The Board notes
that there is no requirement for parties to attend a review, and the Board draws no

inferences from the parties’ non-attendance.

26. The Board has considered the submissions of the parties, examined the Record of

Investigation (the Record), and reviewed the Committee’s decision.
Adequacy of the Investigation

27.  An adequate investigation does not need to be exhaustive. Rather, the Committee must
seek to obtain the essential information relevant to making an informed decision

regarding the issues raised in the complaint.
28. The Committee obtained the following documents:

o the Applicant’s letter of complaint;

o correspondence between the Committee investigator and the Applicant
and between the Committee investigator and the Respondent;

J copies of correspondence between the Applicant and Respondent giving
rise to the Applicant’s complaint;

° the Respondent’s response and chiropractic treatment records for the
patient (i.e., the minor);

o the Applicant’s reply to the Respondent’s response and the Respondent’s
subsequent response;

. the College’s Record Keeping Standard of Practice; and

° the Respondent’s conduct history with the College.

29.  Neither party submitted that the investigation was inadequate.

30.  The Board finds that the Committee’s investigation covered the events in question and

that it obtained relevant information to make an informed decision regarding the issues
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raised in the complaint. The Applicant had the opportunity to provide his concerns in
writing and to provide information in support of his complaint. The Respondent provided
her response and the records related to her care of the (minor) patient. The Applicant had
an opportunity to reply to the Respondent’s response and did so. The Respondent
subsequently provided additional information in response to the Applicant’s reply. In

addition, the Committee considered applicable legislation and College policies.

There is no indication of further information that might reasonably be expected to have
affected the decision, should the Committee have acquired it. Accordingly, the Board

finds that the Committee’s investigation was adequate.

Reasonableness of the Decision

32.

33.

34.

35.

In determining the reasonableness of the Committee’s decision, the question for the
Board is not whether it would arrive at the same decision as the Committee. Rather, the
Board considers the outcome of the Committee’s decision in light of the underlying
rationale for the decision, to ensure that the decision as a whole is transparent, intelligible
and justified. That is, in considering whether a decision is reasonable, the Board is
concerned with both the outcome of the decision and the reasoning process that led to
that outcome. It considers whether the Committee based its decision on a chain of
analysis that is coherent and rational and is justified in relation to the relevant facts and

the laws applicable to the decision-making process.

The Applicant submitted the Committee’s decision is not reasonable because it was based
on the erroneous view that “it was unclear whether the [the Applicant] is a custodial
parent”.

The Respondent submitted that the decision is reasonable.

The Board finds that the Committee’s decision is reasonable for the following reasons.
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The Committee concluded that a referral to the Discipline Committee was not appropriate
in all the circumstances and decided to take no further action. In reaching this conclusion,

the Committee considered the following.

The Committee observed that it was unclear whether the Applicant is a custodial parent
(i.e., he has joint custody) or whether he is an access-only parent. The Committee
commented that it appeared that custody may not have been decided either by the court or
by the parents’ agreement. The Committee stated that the outcome on the issue of
custody would determine what, if any, information the Respondent could provide to the

Applicant.

The Committee noted that the Respondent’s position appeared to be that she was
maintaining patient confidentiality and that in taking this position, she was aware of the
requirements in the Personal Health Information Protection Act, 2004 (PHIPA) and the
College’s Record Keeping Standard of Practice. The Committee further noted that the
Respondent had acted appropriately in seeking legal advice to guide her response to the

Applicant’s request.

In concluding that the Respondent’s position was based on maintaining patient
confidentiality, the Committee referenced section 5 of the College’s Record Keeping

Standard of Practice,! which is reproduced below.

5. Confidentiality of and Access to Records

(1) A member shall not allow any person to examine a record of personal health
information or give any information, copy or thing from a record of personal
health information to any person except as required by law (see sections 38-50 of
the Personal Health Information Protection Act, 2004 (PHIPA)) or as required or
allowed by this section.

(2) A member shall take reasonable steps to ensure that records are protected from
theft, loss and unauthorized use or disclosure, including photocopying,
modification or disposal.

! College of Chiropractors of Ontario, Standard of Practice S-002: Record Keeping
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(3) A member with primary responsibility for a record of personal health
information shall provide, on request, copies of or access to a record of personal
health information to any of the following persons, or any person authorized by
the following persons:

o the patient;

e a personal representative authorized by the patient to obtain copies from or
access to the record;

« if the patient is deceased, the patient’s legal representative;

e ifthe patient is determined to be incapable of consenting to the collection,
use or disclosure of personal health information:

o)

the individual’s guardian of the person or guardian of property if
the consent relates to the guardian’s authority to make a decision
on behalf of the individual;

the individual’s attorney for personal care or attorney for property,
if the consent relates to the attorney's authority to make a decision
on behalf of the individual;

the individual’s representative appointed by the Consent and
Capacity Board under section 27, if the representative has authority
to give the consent;

the individual’s spouse or partner;

a child or parent of the individual, or a children’s aid society or
other person who is lawfully entitled to give or refuse consent in
the place of the parent. This paragraph does not include a parent
who has only a right of access to the individual. If a children's aid
society or other person is lawfully entitled to consent in the place
of the parent, this paragraph does not include the parent;

a parent of the individual with only a right of access to the
individual;

a brother or sister of the individual; and

any other relative of the individual.

The Board notes that in considering the Applicant’s complaint, the Committee referred to

information from the Applicant, the Respondent, the correspondence between them,

PHIPA legislation and the College’s Record Keeping Standard of Practice.

The Committee also explained that the Respondent had acted appropriately in seeking

legal advice to guide her response to the Applicant’s request. The Board observes that the

Committee applied its knowledge and expertise related to the expected standards of the

profession with respect to the protection of patients’ personal health information and is
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based on information in the Record. The Board finds the Committee’s decision to take no

further action regarding this issue is reasonable.

42.  In conclusion, the Board finds that the Committee conducted an adequate investigation
and reached a reasonable decision. The Board finds that the Committee’s decision is
supported by the information in the Record as set out above. The Committee’s decision
demonstrates a coherent and rational connection between the relevant facts, the outcome
of the decision and the reasoning process that led it to that outcome, and that its decision

as a whole is transparent, intelligible, and justified.

VI. DECISION

43. Pursuant to section 35(1) of the Code, the Board confirms the Committee’s decision to

take no further action.

ISSUED March 29, 2022

Mitchell Toker

Mitchell Toker

Trina Morissette

Trina Morissette

“KArina Vilner

Cette décision est aussi disponible en frangais. Pour obtenir la version de la décision en frangais, veuillez contacter
hparb@ontario.ca
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File # 21-CRV-0303

HEALTH PROFESSIONS APPEAL AND REVIEW BOARD

PRESENT:

Rob Steele, Designated Vice-Chair, Presiding
Mason Greenaway, Board Member
Cathy Loik, Board Member

Review held on February 17, 2022 in Ontario (in writing)
IN THE MATTER OF A COMPLAINT REVIEW UNDER SECTION 29(1) of the Health

Professions Procedural Code, Schedule 2 to the Regulated Health Professions Act, 1991, Statutes
of Ontario, 1991, c.18, as amended

BETWEEN:
ANDRE DUPREY
Applicant
and
ELAINE DEMBE, DC
Respondent
DECISION AND REASONS

I. ~ DECISION
1.. The Health Professions Appeal and Review Board confirms the decision of the Inquiries,

Complaints and Reports Committee of the College of Chiropractors of Ontario to take no
further action.

2. This decision arises from a request made to the Health Professions Appeal and Review

Board (the Board) by Andre Duprey (the Applicant) to review a decision of the Inquiries,
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Complaints and Reports Committee (the Committee) of the College of Chiropractors of
Ontario (the College). The decision concerned a complaint regarding the conduct and
actions of Elaine Dembe, DC (the Respondent). The Committee investigated the

complaint and decided to take no further action.

IL. BACKGROUND

3. The Applicant and the Respondént own adjacent homes which share a mutual driveway.
At the end of 2020, the Respondent relocated her chiropractic office to the lower level of

her home.

4. It is the Applicant’s dissatisfaction with issues surrounding the Respondent’s practice that

gave rise to the complaint.
The Complhint,and the Response
The Complaint

5. Inanemail to the College dated Décember 30, 2020, the Applicant made the following

complaints regarding the Respondent:’
[ - the office move violates. commercial zoning bylaws;
o “the Mutual Right of Way is for the use of residents only and her Clients
have been observed parking in the Mutual Right of Wéy, and blocking

access to my property and Loitering”;

. the Respondent may not have appropriate medical insurance for a clinic on

this property;
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o “My Daughter has been deemed extremely High Risk by her Doctors if
she is exposed to COVID-19 we have been forced out of our home for

weeks as a direct result of this persons unprofessional conduct™;

° the Respondent continued this conduct, ignoring the Applicant’s first letter
delivered by registered mail on the 23 of December, and reporting this to
the City;

. :“[the Respondent’s] Clients are being subjected to uncleared driveways
and negotiating piles of snow. A few of these clients appear to be injured.
Fb,r example one lady in the photo can barely walk without assistance on
the unshovelled driveway. The Stairs to her apartment are not to code and

dangerous as she does not shovel her [ ... | driveway”.

On January 1, 2020, the Applicant emailed a Facebook Post by the Respondent to the
* College, which he stated was “advertising the opening of the illegal chiropractic office

- Made by [the Respondent]. This underhanded post is an effort to manipulate neighbours

. in to accepting the.opening of an illegal business on the street. The statement that the

~entrance is priirate is entirely correct it is hot'forvp_ubl_ic use but for residents only.”

In a second email on January 1, 2020, the Applicant enclosed a previous letter from his
f"lawyer to the ,Res'p.(ixidétlrf, which stated in péft’; “The ';;arking-of automéﬁfléé on the
Mutual Right-of-way is not a permitted use of the Mutual Right-of-Way and will prevent,
interfere with and impede the proper use of the Mutual Right-of Way b'y [the Applicant]”.

In an email sent on January 8, 2021, the Applicant wrote “My initial Email was an
enquiry as to whom to send the complaint of some of these concerns to. I will prepare a
formal statement and send it to you today. Please do not use the enquiry as a statement as

some time has passed and issues have changed”.



8

9. In a subsequent email on the same day, the Applicant wrote: “we received Notice from
the By Law officer that the use of medical office is permitted by the city and I did not

know that information when the letter was sent until informed by the officer”.
The Response
10.  In her letter of response to the complaint the Respondent indicated as follows:

o A municipal bylaw officer had confirmed that her chiropractic office is a
permitted use within her current zoning regulations. The bylaw officer
advised that the Applicant’s complaints regarding parking in the mutual
driveway and the installation of security cameras are not bylaw

contraventions.

a The Respondent noted that “a couple of patients mistakenly parked in the
mutual driveway during the first days of my home practice”. She has since
informed the Applicant that she now provides verbal and/or email
instructions to patients not to park in the driveway and is “perfectly
willing to take any other reasonable steps to ensure that our mutual right-
of-way is not blocked, including installing signage”. The Respondent
noted that there is no municipal law or regulation that prevents the passage

of individuals across the mutual right-of-way to access her home office.

e She is fully covered with home and business insurance and complies with
guidelines and requirements for chiropractors in Canada with respect to

malpractice insurance.

o The Respondent runs her practice in accordance with the College’s
“Guidance for Return to practice for CCO Members”. She wears a mask
during treatments and all patients are masked from the time they step on

the property until they leave. She sees only one patient at a time with
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intentional gaps between bookings to allow for cleaning and sanitation of

all equipment.

o She checks for snow and ice every morning and shovels and salts the
sidewalk in front of her house, the driveway and the steps leading down to
her office, as needed. Her contractor has installed special non-slip treads
on the steps as well as a handrail. She has also installed sensor lights at the
entrance to her office and along the length of the driveway in case a

patient leaves when it begins to get dark.

o The purpose of her online posting-was to let her neighbours know that she

had rcloéated her practice to her home.
The Committee’s Decision
11.  The Committee investigated the complaint and decided to take no further action.

L ~ REQUEST FOR REVIEW

-12: ~ Ina letter dated May. 28, 2'021, the Applicant rcqu'e_sted_ that the Board revivethe

Committee’s decision.
IV. POWERS OF THE BOARD

13.  After conducting areview of a decision of the Committee, the Board may do one or more

of the following:

a) confirm all or part of the Committee’s decision;
b) make recommendations to the Committee;
c) require the Commuittee to exercise any of its powers other than to request a

Registrar’s investigation.
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14. The Board cannot recommend or require the Committee to do things outside its
jurisdiction, such as make a finding of misconduct or incompetence against the member
or require the referral of specified allegations to the Discipline Committee that would not,

if proved, constitute either professional misconduct or incompetence.

V. ANALYSIS AND REASONS

15.  Pursuant to section 33(1) of the Health Professions Procedural Code (the Code), being
Schedule 2 to the Regulated Health Professions Act, 1991, the mandate of the Board in a
complaint review is to consider either the adequacy of the Committee’s investigation, the

reasonableness of its decision, or both.

16. The Board has considered the submissions of the parties, examined the Record of

Investigation (the Record), and reviewed the Committee’s decision.
Adequacy of the Investigation

17.  An adequate investigation does not need to be exhaustive. Rather, the Committee must
seek to obtain the essential information relevant to making an informed decision

regarding the issues raised in the complaint.
18.  The Committee obtained the following documents:

o the Applicant’s letter of complaint, dated December 30, 2020;

o four additional emails from thé Applicant, dated January 1, 2021, and
January 8, 2021, providing additional information regarding the
complaint;

o a letter of response to the complaint from the Respondent, with supporting
attachments; and

. the Respondent’s conduct history with the College.
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19.  Counsel for the Applicant submitted that the Committee’s investigation was inadequate

in three respects:

The Applicant was not afforded procedural fairness in that he was denied
an opportunity to present his full complaint, supplemented with additional

information and evidence.

In his December 30, 2020, email, the Applicant wrote “I am seeking
direction as to where to file an official complaint about a Chiropractors
Conduct.” The Applicant delivered subsequent emails on January 1, 2021,
en’cloéing additional information, whilé awaiting the Committee’s
direction with respect to filing a complaint. Despite this, the Committee’s
investigator responded by- letter on J anuéry 7, 2021, writing “I
ackanledge receipt of your let,terv of complaint”. On the same date, the
Cominittee’s investigator delivered a letter to the Respondent riotifying
her that a. complaint “has. been ﬁled'” with the College about her
conduct/actions and enclosed the Ap_pl_icai_nt’s email dated December 30,
2020, and subsequent emails dated January 1, 2021. The inye_stigafqr’s
let%é;r to'the Aﬁb‘libant dated J éi}uary 7, 2021, provided gér}ereﬂ infOrrriation
regar(_iing. the Committee pro'c_essl_; hqxéVcw}ér, she did not provide any -
guidar,icé regarding submitting a complaint and rather accepted the emails
sent by the Applicant on Dec_emb'éi" 30, 2020, and January 1, 2021 as his
fomiai comp‘laiint, without affofding the Applicant an oppdrtunity to

respond to her letter and clarify his complaint.

Counsel argued that the investigator ignored the Applicant’s email
inquiries and provided them to the Committee and the Respondent without
first providing the Applicant with the information he requested regarding
the process to submit a complairit. If the Committee had received a
fulsome complaint from the Applicant including all information relevant

to this matter, the Committee very well may have reached a different
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decision.

ii) The Applicant was not provided the information he requested in order to

make a proper complaint.

iii) The Committee did not have all of the necessary information required to
make its decision, such as information related to the Respondent’s failure
to follow COVID-19 protocols; information related to the Respondent and
her patients’ use of the mutual right-of-way; information related to the
Respondent’s breach of the Applicant’s privacy; and information related
to the Respondent’s failure to maintain the entrance to her chiropractic

clinic (i.e. not shovelling the driveway).

Counsel for the Applicant provided information and photographs which he
asserted were in support of the Applicant’s complaint concerns (for
example, photographs of unmasked individuals in the driveway), but were
not before the Committee due to its failure to provide the Applicant with
the information he requested regarding submitting a complaint. Had the
Committee done so, the Applicant intended to provide a “complete
complaint that included significant evidence in support of his individual

complaints”.

Counsel for the Respondent submitted that there was no merit to the arguments raised by
the Applicant, that he was not denied procedural fairness by the Committee, and that the
new information provided would have had no bearing on the outcome of the Committee’s
decision. Counsel responded to each of the Applicant’s Counsel’s submissions as

follows:

i) Counsel noted that the Applicant sent two further emails on January 1,
2021, as part of the complaint, which made it clear that he was seeking to

have the College investigate the Respondent’s practice on the basis of the
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information contained in the emails. On January 8, 2021, the Applicant
was advised that he could submit further information in support of his
complaint. The Applicant indicated that he would prepare and provide a
“formal statement” that same day, but he did not do so. Additionally, on
February 1, 2021, the Applicant was advised that he could make reply
submissions to address the Respondent’s response to the Complaint, but

he did not do so.

Counsel argued that the Applicant was well aware of the Committee’s
process and of his opportunities to participate in it, but deliberately chose

not to avail himself of those opportunities.

Counsel for the Respondent submitted that the Applicant was provided
with sufficient information by the Committee, noting again that he had at
least two separate opportunities to submit further information, but did not
do so. Counsel argued that the complaint was “little more than a recasting
of [the Applicant’s] complaint regarding procedural fairness, and that it

was similarly without merit.

Counsel for the Respondent disputed the validity of the new information
provided to the Board, submitting that it was false, and/or that its

significance was deliberately misrepresented by the Applicant.

For example, Counsel submitted that the patients without masks in the
Applicant’s photos are outdoors. Counsel noted that all of the
Respondent’s patients, except for those with valid medical exemptions,
wear masks when indoors at her practice. Counsel further submitted that
there is no College or public health requirement that patients wear masks
outdoors and that the Applicant’s claim that an unmasked person outdoors

poses a material risk to his or his family’s health was absurd on its face.
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previously made, and further disputing the submissions of Counsel for the Respondent.

Counsel for the Applicant provided reply submissions, in general re-iterating those

The Board is not persuaded that the investigation was inadequate.

With respect to the Applicant’s concern with procedural fairness, the Board observes that
his email on January 8, 2021 at 8:48 a.m. asked the Committee investigator not to “use
the enquiry as a statement as some time has passed and issues have changed”. At 8:50
am, the Committee investigator replied, advising the Applicant that she had already
forwarded the information to the Respondent, but if the Applicant had additional

information, he could forward it.

The Board further observes that in the second of his January 8, 2021 emails, at 10:06
a.m., the Applicant said that he had just become aware that the use of the Respondent’s

home for her medical office was permitted by the city.

Contrary to Counsel for the Applicant’s submission, it appears to the Board that the
Applicant’s request not to use his earlier email as the basis for his complaint was based
on his new awareness that one of his complaint concerns, regarding the violation of

zoning bylaws, was now incorrect and that he intended to correct that.

Even if this were not the case, the Board does not find that the Applicant was denied an
opportunity to present his full complaint. The Applicant’s emails make it clear that he
was fully aware that he was properly engaged in the College’s complaint process.
Further, as noted above, he was offered the opportunity to provide the Committee with
additional information on at least two occasions following his December 30, 2020, and

January 1, 2021 emails to the Committee’s investigator.
Regarding the Applicant’s submission that he was not provided with the information he

requested in order to make a proper complaint, the Board observes that the Record

confirms that the Applicant was provided with a notice of receipt of his complaint and a

10
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general explanation of the processes of the College, including the jurisdiction and role of
the Inquiries, Complaints and Reports Committee, together with a copy of the provisions
of sections 28 to 29 of the Code. This fulfills the College’s responsibilities under the
Code.

The Board further notes the submission by Counsel for the Applicant that the Applicant
was provided with “general information regarding the [Committee] process”. The Board

finds no indication of inadequacy in this regard.

With respect to the new information provided in Counsel for the Applicant’s
submissions, the Board notes that much of the provided new information is an expansion

of the Applicant’s complaint issues that were already before the Committee.

The photographs provided by the Applicant are indeterminate and in some cases
contradictory. For example, it is not possible to determine if the photographs showing
unmasked individuals are those of patients of the Respondent. Further, the individuals are
outside and appear to be speaking on a cellphone. Other photographs supplied by the

Applicant (to illustrate a different point) show masked individuals outside.

The Board is not persuaded that this new information would have further informed the

Committee’s investigation or have affected its decision.

The Board finds the Committee’s investigation obtained the essential information
relevant to making an informed decision regarding the issues raised in the complaint. The
Committee provided the parties with multiple opportunities to provide information to the

investigation.
There is no indication of further information that might reasonably be expected to have

affected the decision, should the Committee have acquired it. Accordingly, the Board

finds that the Committee’s investigation was adequate.

11
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34.  In determining the reasonableness of the Committee’s decision, the question for the
Board is not whether it would arrive at the same decision as the Committee. Rather, the
Board considers the outcome of the Committee’s decision in light of the underlying
rationale for the decision, to ensure that the decision as a whole is transparent, intelligible
and justified. That is, in considering whether a decision is reasonable, the Board is
concerned with both the outcome of the decision and the reasoning process that led to
that outcome. It considers whether the Committee based its decision on a chain of
analysis that is coherent and rational and is justified in relation to the relevant facts and

the laws applicable to the decision-making process.
35. In reaching its decision to take no further action, the Committee indicated as follows:

° It empathised with the Applicant with regard to his daughter’s condition

and the stresses caused by the pandemic.

° The Committee noted that the Respondent’s home office is located in an R
zone, which permits such use. It stated that it appeared that she instructed

her patients not to block the mutual driveway.

» The Committee found no information that the Respondent or her patients
were not following COVID-19 protocols or that that the driveway was not

shovelled or was otherwise dangerous.

o It noted that the College’s annual renewal forms ask members about their
insurance.
36.  Counsel for the Applicant submitted that the decision was unreasonable, as it relied on an

inadequate investigation as he had argued. He asked that the matter be returned to the

12
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Counsel for the Respondent submitted that the decision was supported by the Record and

was wholly reasonable and should be confirmed by the Board.

The Board finds the Committee’s decision to take no further action to be reasonable. The
Board notes that the Committee’s decision makes frequent and specific references to
inforrnat.ion in the Record. For example, the Committee relied upon, and described the
relevance of, the applicable zoning bylaws concerning the Respondent’s use of her home
office, information regarding the Respondent’s insurance and the lack of information to

support the Applicant’s concerns regarding COVID-19 protocol or property maintenance.

The Committee’s decision makes it clear that it considered the Applicant’s concerns with
respect to the Respondent, addressed each of his concerns, and provided coherent reasons
for its conclusions. While the Board acknowledges that the Applicant is dissatisfied with
the Committee’s decision, having considered the submissions of the parties, the
information in the Record and the Committee’s decision, the Board finds that the
Committee’s decision demonstrates a coherent and rational connection between the
relevant facts, the outcome of the decision and the reasoning process that led it to that

outcome, and that the decision as a whole is transparent, intelligible and justified.

In conclusion, the Board finds the Committee’s investigation was adequate and its

decision is reasonable.

13



V1. DECISION 88

41.  Pursuant to section 35(1) of the Code, the Board confirms the Committee’s decision to

take no further action.
ISSUED March 28, 2022

Rob Steele

Rob Steele

Mason Greenaway

Mason Greenaway

Cathy Loik

Cathy Loik

Cette décision est aussi disponible en frangais. Pour obtenir la version de la décision en frangais, veuillez contacter
hparb@ontario.ca
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ITEM 1.4 Generated Internally

College of Chiropractors of Ontario
Registration Committee Report to Council 89
April 20, 2022

Members: Mr. Markus de Domenico, Chair
Mr. Gagandeep Dhanda
Dr. Kyle Grice
Dr. Julia Viscomi

Staff Support: Ms Madeline Cheng, Registration Coordinator
Mr. Joel Friedman, Deputy Registrar
Ms Jo-Ann Willson, Registrar and General Counsel

Committee Mandate

e To develop, establish and maintain standards of qualification for persons to be
issued certificates of registration.
To review applications for registration referred by the Registrar.

e To determine the terms, conditions or limitations, if any, for granting a certificate
of registration to an applicant.

The Registration Committee met once on March 22, 2022, since the last meeting of
Council.

The Registration Committee continues to review applications for registration referred to
the Committee.

The Committee reviewed correspondences from the Ontario Fairness Commissioner
(OFC). As part of the changes to its reporting requirements, the OFC will be
communicating with regulatory colleges further in the Fall of 2022 about ongoing
reporting requirements.

CCO continues to conduct virtual Legislation and Ethics examinations, with the next
sitting scheduled for June 2, 2022.

As of March 1, 2022 (the date of suspension for non-renewal), approximately 30
members were suspended out of approximately 5200 members, who have successfully
renewed for 2022 using the online renewal system.
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90

Current Member Status

Chart 1: Membership Statistics as of April 8, 2022

Classes Total
General 4805
Inactive 253
Retired 161

All classes

Chart 2: Change in Registration statistics for February 23, 2022 — April 8, 2022

Description Total
New members (Including Provisional) 9
Female 4
Male 5

Chart 3: Colleges of Graduation for New Members

CMCC |

NZCC

NCHS (previously known as NYCC)

Texas Chiropractic College

1
4
UQTR 1
1
1

Sherman College of Chiropractic

As part of CCO’s Diversity, Equity and Inclusion initiatives, the Registration Committee
will include in the work plan for the next term a review of all registration forms to ensure
pronouns reflect current best practices. The Committee generally recommends all
registration forms to Council at the September Council meeting (scheduled for September
9, 2022) so renewals can be distributed in October.

The Chair would like to thank the members and staff support for Registration Committee
for their contributions and timely consideration of applications for registration. Most
applications are ably processed by CCO staff support team, including Madeline Cheng,
Registration Coordinator.

Respectfully submitted,

Mr. Markus de Domenico
Chair, Registration Committee
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Generated Internally
College of Chiropractors of Ontario 91
Advertising Committee Report to Council
April 20, 2022
Members: Dr. Jarrod Goldin, Chair

Mr. Gagandeep Dhanda
Dr. Julia Viscomi
Dr. Colleen Pattrick, non-Council member

Staff Support: Mr. Joel Friedman, Deputy Registrar

Committee Mandate

e To review proposed advertisements by members to ensure compliance with
CCO’s Standard of Practice S-016: Advertising and Guideline G-016:
Advertising.

The Advertising Committee has not met since the last meeting of Council.

The Committee continues to review proposed advertisements submitted by members for
review, which include websites and electronic media.
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Supply chain management contractors 41 2

10 A government entity or public sector entity that contracts with a third party supply chain manager shall ensure that the
contract requires the supply chain manager to comply with any requirement imposed under this Act on the government entity
or public sector entity, with any necessary modifications.

Annual report
11 (1) The Minister shall publish an annual report on,

(a) the supply of personal protective equipment and critical supplies and equipment that the Minister maintains under section
2; and

(b) the Minister’s supply chain management activities in respect of personal protective equipment and critical supplies and
equipment in the previous year.

Prescribed information
(2) The annual report shall include,

(a) information about the quantity and origin of production of the personal protective equipment and critical supplies and
equipment that the Minister maintains under section 2; and

(b) such other information as may be prescribed.
Delegation

12 (1) The Minister may, in writing, delegate a power or duty granted or vested in the Minister under this Act to the Deputy
Minister of the Ministry, any public servant who works in the Ministry or to any Crown agency for which the Minister is
responsible, subject to the terms and conditions that the Minister sets out in the delegation.

Object and duty

(2) If the Minister delegates a power or duty under subsection (1) to a Crown agent that is a corporation, it is an object and
duty of the corporation to carry out that power or duty.

Commercial information, etc.

13 A disclosure of information in compliance with the regulations referred to in sections 7 and 8 is deemed not to contravene
the provisions of an agreement that purports to restrict or prohibit the disclosure of information.

Fees

14 The Minister may establish and charge fees to recover the costs of any goods or services that are provided by the Minister
under this Act, including any costs incurred in providing or supporting supply chain management for an entity.

Reselling personal protective equipment or critical supplies and equipment

15 No person shall sell or offer to sell any personal protective equipment or critical supplies and equipment that the person
obtained,

(a) as a result of supply chain management provided by the Minister; and
(b) without charge or payment of a fee.
Offence
16 (1) A person who contravenes section 15 is guilty of an offence and on conviction is liable,
(a)  in the case of an individual, to a fine of not less than $100 and not more than $20,000; and
(b) in the case of a corporation, to a fine of not less than $20,000 and not more than $250,000.
Limitation period

(2) No prosccution shall be commenced under this section more than two years after the date on which the offence was
committed or alleged to have been committed.

Regulations

17 The Lieutenant Governor in Council may make regulations governing anything that, in this Act, is required or permitted to
be prescribed or that is required or permitted to be done by, or in accordance with, the regulations.

Consequential amendment

18 (1) The Supply Chain Management Act (Government, Broader Public Sector and Health Sector Entities), 2019 is
amended by adding the following section:
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Non-application re personal protective equipment and critical supplies and equipment

2.1 Supply chain management under this Act does not include activities related to the procurement of personal protective
equipment or critical supplies and equipment.

(2) Subsection 7 (1) of the Act is repealed and the following substituted:
Creation of corporation

(1) The Lieutenant Governor in Council may, by regulation, incorporate one or more corporations without share capital that
have as their object and duty,

(a) providing or supporting supply chain management on behalf of government entities, broader public sector entities or
health sector entities in accordance with this Act and the regulations;

(b) any objects or duties as may be delegated to the corporation under section 12 of the Personal Protective Equipment
Supply and Production Act, 2022; and

(c) such other objects or duties as may be prescribed.
Commencement
19 The Act set out in this Schedule comes into force on a day to be named by proclamation of the Lieutenant Governor.
Short title

20 The short title of the Act set out in this Schedule is the Personal Protective Equipment Supply and Production Act,
2022.
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SCHEDULE 6 4 1 4
REGULATED HEALTH PROFESSIONS ACT, 1991 .
1 Subsection 1 (1) of the Regulated Health Professions Act, 1991 is amended by adding the following definition:
“Canadian experience” has the meaning prescribed by the regulations; (“expérience canadienne™)
2 (1) Subsection 43 (1) of the Act is amended by adding the following clause:
(0.a) prescribing the meaning of “Canadian experience” for the purposes of this Act;
(2) Clause 43 (1) (h.0.1) of the Act is repealed and the following substituted:

(1.0.1)establishing and governing requirements with respect to the amount of time in which Colleges must make decisions
under subsections 15 (1) and (4), 18 (2) and (4) and 19 (6) and (8) of the Code;

(3) Subsection 43 (1) of the Act is amended by adding the following clauses:

(k.1) establishing and governing English or French language proficiency requirements with which Colleges are required to
comply, including prescribing what constitutes an English or French language proficiency testing requirement for the
purposes of these requirements;

(k.2) establishing and governing exemptions from the restriction on requiring Canadian experience in section 16.2 of the
Code;

(k.3) establishing and governing requirements for emergency classes of registration that are required by section 16.3 of the
Code;

3 (1) Schedule 2 to the Act is amended by adding the following section:
Language proficiency requirements

16.1 A College shall ensure that it complies with any regulations made under clause 43 (1) (k.1) of the Regulated Health
Professions Act, 1991 respecting its English or French language proficiency requirements.

(2) Schedule 2 to the Act is amended by adding the following section:
Canadian experience requirements

16.2 A College shall not require as a qualification for registration that a person’s experience be Canadian experience unless an
exemption is provided for in any regulations made under clause 43 (1) (k.2) of the Regulated Health Professions Act, 1991.

(3) Schedule 2 to the Act is amended by adding the following section:
Emergency classes of registration
16.3 (1) The Council shall make regulations under clause 95 (1) (b) establishing an emergency class of registration.

(2) The emergency class of registration required by subsection (1) must meet the requirements in any regulation made under
clause 43 (1) (k.3) of the Regulated Health Professions Act, 1991.

Commencement

4 (1) Except as otherwise provided in this section, this Schedule comes into force on the day the Pandemic and
Emergency Preparedness Act, 2022 receives Royal Assent.

(2) Section 3 comes into force on a day to be named by proclamation of the Lieutenant Governor.
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SCHEDULE 7
SUPPORTING RETENTION IN PUBLIC SERVICES ACT, 2022

Interpretation

1 In this Act,

“prescribed” means prescribed by the regulations; (“prescrit”)
“regulations” means regulations made under this Act. (“réglements™)
Funding

2 (1) For the purpose of supporting the provision of public services, a Minister may provide funding for employers to enhance
the compensation paid to employees of the employer.

Eligibility

(2) Eligibility for funding under this Act shall be determined in accordance with compensation enhancement programs set out
in the regulations.

Compensation enhancement programs

3 (1) A compensation enhancement program may provide for temporary or permanent compensation enhancements and may
include different eligibility rules for different classes of employee.

Direct or indirect funding

(2) A compensation enhancement program may provide for funding to be provided to an employer directly or indirectly
through a third party.

Use of funding

4 (1) Funding received by an employer under this Act shall be used to enhance the compensation paid to employees of the
employer in accordance with the terms of the compensation enhancement program under which the funding is provided.

Same, third parties

(2) Funding received by a third party under this Act shall be provided to an employer in accordance with the terms of the
compensation enhancement program under which the funding is provided.

Rules re: labour matters

5 (1) Despite any other Act and despite any regulation, order, policy, arrangement or agreement, including a collective
agreement, the following rules apply with respect to prescribed compensation enhancement programs:

1. An agreement between an employer and a trade union or a bargaining agent regarding the payment of compensation
enhancements is not required for the employer to make payments under the compensation enhancement program to
eligible employees.

2. No employer, tribunal, arbitrator, arbitration board, officer or court may expand eligibility for or require the payment of
a compensation enhancement under the compensation enhancement program to an employee who is not eligible under
the terms of the program.

Complaints

(2) No complaint alleging a contravention of the Labour Relations Act, 1995 ot the Crown Employees Collective Bargaining
Act, 1993 shall be made in respect of the payment of compensation under a prescribed compensation enhancement program.

Pay Equity Act—permanent compensation enhancement programs
6 (1) This section applies if,

(a) funding is provided under a prescribed compensation enhancement program that provides for a permanent compensation
enhancement for employees;

(b) the employer of the employees is an employer to which the Pay Equity Act applies; and
(c) apay equity gap exists in connection with job classes or positions of the employer’s employees.
Same

(2) If funding provided under the compensation enhancement program results in an increase in compensation, within the
meaning of the Pay Equity Act, to an employee’s job class or position, the increase is deemed to be made for the purposes of
achieving pay equity in respect of the employee’s job class or position, maintaining pay equity in respect of the employee’s job
class or position, or both, under that Act.
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(3) Ifan increase in compensation described in subsection (2) exceeds the amount required to achieve pay equity in respect of
the employee’s job class or position, to maintain pay equity in respect of the employee’s job class or position, or both, subsection
(2) does not apply in respect of the excess amount.

Same

Protecting a Sustainable Public Sector for Future Generations Act, 2019

7 (1) This section applies with respect to employees of employers to which the Protecting a Sustainable Public Sector for
Future Generations Act, 2019 applies.

Same

(2) Despite the Protecting a Sustainable Public Sector for Future Generations Act, 2019, the amounts received by an employee
under a prescribed compensation enhancement program are deemed not to be an increase to a salary rate, an increase to an
existing compensation entitlement or a new compensation entitlement for the purposes of that Act.

No cause of action re: enactment of Act, etc.

8 (1) No cause of action arises against the Crown or any of the Crown’s current or former ministers, agents, appointees or
employees,

(a) as a direct or indirect result of the enactment or amendment of any provision of this Act;

(b) as a direct or indirect result of the making, amending or revoking of any provision of a regulation or of a compensation
enhancement program incorporated by reference in a regulation; or

(c) as a direct or indirect result of anything done or not done in order to comply with this Act or the regulations.
Proceedings barred

(2) No proceeding, including but not limited to any proceeding in contract, restitution, unjust enrichment, tort, misfeasance,
bad faith, trust, fiduciary obligation or otherwise, that is directly or indirectly based on or related to anything referred to in
subsection (1) may be brought or maintained against a person referred to in that subsection.

Application

(3) Without limiting the generality of subsection (2), that subsection applies to an action or other proceeding claiming any
remedy or relief, including specific performance, injunction, declaratory relief or any form of damages or any other remedy or
relief.

No deemed employment relationship

9 Nothing in this Act changes the status of an employer of employees and the application of this Act does not create an
employment relationship between the Crown and employees of employers or a deemed employment relationship between them
for the purposes of this or any other Act or any law.

Act binds Crown

10 This Act binds the Crown.

Regulations

11 (1) The Lieutenant Governor in Council may make regulations for carrying out the purposes and provisions of this Act.
Compensation enhancement programs

(2) The Lieutenant Governor in Council may make regulations prescribing compensation enhancement programs, including
their eligibility requirements and their terms.

Same

(3) Aregulation may set out the eligibility requirements and terms of a compensation enhancement program or may incorporate
them by reference from a document as the document may be amended from time to time.

Temporary or permanent

(4) A regulation shall specify whether the program provides for a temporary compensation enhancement or a permanent
compensation enhancement.

Commencement

12 The Act set out in this Schedule comes into force on the day the Pandemic and Emergency Preparedness Act, 2022
receives Royal Assent.

Short title
13 The short title of the Act set out in this Schedule is the Supporting Retention in Public Services Act, 2022.
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Ministry of Health Ministére de la Santé

Ministry of Long-Term Care Ministére des Soins de longue durée 0 a
Assistant Deputy Minister Sous-ministre adjoint n t a rl o
Strategic Policy, Planning & French Division des politiques et de la planification stratégiques,

Language Services Division et des services en francais

438 University Avenue, 10" floor 438 avenue University, 10e étage

Toranto ON M7A 2A5 Toronto ON M7A 2A5

February 28, 2022

Beth Ann Kenny
c/o Health Professional Regulators of Ontario

Dear Beth Ann Kenny,

We would like to inform you of recent developments regarding the oversight of traditional
Chinese medicine practitioners and acupuncturists in Ontario.

Today, the government introduced Bill 88, Working for Workers Act, 2022. Schedule 5 of
the Bill is the Traditional Chinese Medicine Repeal Act, 2022, which if approved would
remove barriers to the practice of traditional Chinese medicine (TCM) and will support
the move of the profession to a voluntary oversight model under the Health and
Supportive Care Providers Oversight Authority when that organization is established.

The College of Traditional Chinese Medicine Practitioners and Acupuncturists of Ontario
(College) will maintain its regulatory functions until such time as the proposed Act is
proclaimed into force. The ministry will be working work with the College in the
intervening period to support the transition of TCM practitioners and acupuncturists to the
voluntary Oversight Authority.

Furthermore, the performance of acupuncture will be returned to the public domain. At a
future date, the Ministry of Health will bring forward regulatory amendments to O. Reg.
107/96 (Controlled Acts) made under the Regulated Health Professions Act, 1991 to
achieve this. These proposed amendments would be posted to Ontario’s Regulatory
Registry for comment prior to being brought forward for government consideration.

The Ministry will work with the health regulatory Colleges whose members are currently

performing acupuncture to identify how this change may impact the guidance and
standards issued to their membership.

.12
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Links to the news release/backgrounder and Bill can be found here:

https://news.ontario.ca/en/backgrounder/1001668/working-for-workers-act-2022
https://www.ola.org/en/leqgislative-business/bills/parliament-42/session-2/bill-88

Sincerely,

M}%‘\
e .
/ = >

Sean Court
Assistant Deputy Minister

c: Allison Henry, Director
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Working for Workers Act, 2022 422

February 28, 2022
fice of the Premier

Labour, Training and Skills Development

The Ontario government is introducing legislative changes today that would, if passed, deliver better protections, bigger
paycheques and greater opportunities for workers and their families.

Today, the government will introduce the Working for Workers Act, 2022 that would, if passed:

e Establish foundational rights and protections for digital platform workers who provide ride-share, delivery, or courier
services. This would guarantee them a minimum wage, protection of their tips, the resolution of disputes in Ontario,
and protection from reprisals. Learn more.

o Tackle Ontario's historic labour shortage - the largest in a generation - by ensuring out-of-province workers can register
in their regulated profession or trade within 30 days. This would help these workers become registered and find jobs in
their field faster so they can contribute to driving Ontario’s economic growth. Learn more.

e Require greater transparency and address privacy concerns by mandating larger employers establish and share policies
with their employees on how they are monitoring electronic devices like computers, cell phones and GPS systems. Learn
more.

o Reduce the risk of death caused by opioid overdoses in workplaces by requiring employers to pravide a naloxone kit in
workplaces where overdoses are a potential hazard.

» Enhance worker protections and ensure that employers are held responsible for not complying with health and safety
laws by increasing the maximum fines for operators and directors of businesses that fail to provide a safe work
environment that leads to a worker being severely injured or dying on the job.

e Expand military reservist leave to cover time spent training and reduce the amount of time they need to hold a job
before they have it protected from six to three months.

e Clarify the treatment of many IT and business consultants under the Employment Standards Act. The changes would
help give these workers greater opportunities for work, while giving businesses certainty about their obligations under

the Act when engaging them.

 Reduce barriers in the provision of traditional Chinese medicine while ensuring consumer protection in the delivery of
traditional Chinese medicine and acupuncture services.

Additional Resources

o Ontario Establishing General Minimum Wage for Digital Platform Workers
» Ontario Introduces Foundational Rights for Digital Platform Workers

Related Topics

Jobs and Employment
We've got the resource and supports to help connect job seekers with employers. Learn more

Media Contacts
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