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RHPA

Duties and Objects of Colleges

Duty of College

2.1 Itis the duty of the College to work in consultation with the Minister to ensure, as a
matter of public interest, that the people of Ontario have access to adequate numbers of
qualified, skilled and competent regulated health professionals. 2008, c. 18, s. 1.

Objects of College
3. (1) The College has the following objects:

|. To regulate the practice of the profession and to govern the members in accordance
with the health profession Act, this Code and the Regulated Health Professions
Act, 1991 and the regulations and by-laws.

2. To develop, establish and maintain standards of qualification for persons to be issued
certificates of registration.

3. To develop, establish and maintain programs and standards of practice to assure the
quality of the practice of the profession.

4. To develop, establish and maintain standards of knowledge and skill and programs (o
promote continuing evaluation, competence and improvement among the members.

4.1 To dewvelop, in collaboration and consultation with other Colleges, standards of
knowledge, skill and judgment relating to the performance of controlled acts
common among health professions to enhance interprofessional collaboration, while
respecting the unique character of individual health professions and their members.

5. To develop, establish and maintain standards of professional ethics for the members.

6. To develop, establish and maintain programs to assist individuals to exercise their
rights under this Code and the Regulated Health Professions Act, 1991.

7. To administer the health profession Act, this Code and the Regulated Health
Professions Act, 1991 as it relates to the profession and to perform the other duties
and exercise the other powers that are imposed or conferred on the College.

8. To promote and enhance relations between the College and its members, other
health profession colleges, key stakeholders, and the public.

9. To promote inter-professional collaboration with other health profession colleges.

10. To develop, establish, and maintain standards and programs to promote the ability
of members to respond to changes in practice environments, advances in
technology and other emerging issues.

11. Any other objects relating to human health care that the Council considers
desirable. 1991, c. 18, Sched. 2, s. 3 (1); 2007, c. 10, Sched. M, s. 18; 2009, c. 26,
s. 24 (11).

Duty
(2) In carrying out its objects, the College has a duty to serve and protect the public
interest. 1991, c. 18, Sched. 2, s. 3 (2).
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@ COLLEGE OF CHIROPRACTORS OF ONTARIO
_- MISSION, VISION, VALUES AND STRATEGIC OBJECTIVES

1.

MISSION

The College of Chiropractors of Ontario regulates the profession in the public
interest to assure ethical and competent chiropractic care.

VISION

Committed to Regulatory Excellence in the Public Interest in a Diverse
Environment.

VALUES

e Integrity

e Respect

e Collaborative
e Innovative

e Transparent
e Responsive

STRATEGIC OBJECTIVES

Build public trust and confidence and promote understanding of the role of
CCO amongst all stakeholders.

Ensure the practice of members is safe, ethical, and patient-centered.

Ensure standards and core competencies promote excellence of care while
responding to emerging developments.

Optimize the use of technology to facilitate regulatory functions and
communications.

Continue to meet CCO'’s statutory mandate and resource priorities in a
fiscally responsible manner.

Developed at the strategic planning session: September 2017



CCO CoDE OF CONDUCT FOR CURRENT AND
FORMER ELECTED AND PuBLIC MEMBERS OF
CouNCcIL AND NON-COUNCIL COMMITTEE MEMBERS

Executive Committee

Approved by Council: September 28, 2012

Amended: February 23, 2016, April 19, 2016, September 15, 2016
Re-Affirmed by Council: November 29, 2018

Current and former elected and public members of Council and non-Council committee
members must, at all times, maintain high standards of integrity, honesty and loyalty
when discharging their College duties. They must act in the best interest of the College.
They shall:

1. be familiar and comply with the provisions of the Regulated Health Professions
Act, 1991 (RHPA), its regulations and the Health Professions Procedural Code,
the Chiropractic Act 1991, its regulations, and the by-laws and policies of the
College;

2. diligently take part in committee work and actively serve on committees as
elected and appointed by the Council;

3. regularly attend meetings on time and participate constructively in discussions;

4. offer opinions and express views on matters before the College, Council and
committee, when appropriate;

5. participate in all deliberations and communications in a respectful, courteous and
professional manner, recognizing the diverse background, skills and experience of
members on Council and committees;

6. uphold the decisions made by Council and committees, regardless of the level of
prior individual disagreement;

7. place the interests of the College, Council and committee above self-interests;

8. avoid and, where that is not possible, declare any appearance of or actual conflicts
of interests!; -

9. refrain from including or referencing Council or committee positions held at the
College in any personal or business promotional materials, advertisements and
business cards;2

1 There is a general assumption of real or perceived conflict unless confirmation of no conflict by the
Executive Committee and/or Council, which will be addressed promptly.
2 This section does not preclude the use of professional biographies for professional involvement.



CCO Code of Conduct 2
November 29, 2018

10. preserve confidentiality of all information before Council or committee unless
disclosure has been authorized by Council or otherwise exempted under s. 36(1)
of the RHPA,;

11. refrain from communicating to members, including other Council or committee
members, on statutory committees regarding registration, complaints, reports,
investigations, disciplinary or fitness to practise proceedings which could be
perceived as an attempt to influence a statutory committee or a breach of
confidentiality, unless he or she is a member of the panel or, where there is no
panel, of the statutory committee dealing with the matter;

12. refrain from communicating to members and stakeholder® on behalf of CCO,
including on social media, unless authorized by Council*;

13. respect the boundaries of staff whose role is not to report to or work for individual
Council or committee members; and

14. be respectful of others and not engage in behaviour that might reasonably be
perceived as verbal, physical or sexual abuse or harassment.

Potential Breaches of the Code of Conduct

15. An elected or appointed member of Council or non-Council committee member
who becomes aware of any potential breach of this code of conduct should
immediately advise the President and Registrar, or if the potential breach involves
the President, advise the Vice President and Registrar; and

16. Potential breaches will be addressed first through informal discussion with the
Council member(s) or non-Council committee member(s), and subsequently by
written communication expressing concerns and potential consequences.

I, , Council member or non-Council committee member of the
College of Chiropractors of Ontarlo undertake to comply with the CCO Code of Conduct
for Current and Former Elected and Public Members of Council and Non-Council
Committee Members, both during and following my term on CCO Council or a
committee

Signature: Witness:

Date:

3 Stakeholders include professional associations, societies, and other organizations related to the regulation,
education and practice of chiropractic.

* This does not preclude Council members from communicating about CCO, provided they are not
communicating on behalf of CCO.



10.

11.

Rules of Order of the Council of the

College of Chiropractors of Ontario
Approved by Council: September 20, 2014
Amended: June 17, 2020

In this Schedule, "Council Member" means a Member of the Council of the CCO.

Each agenda topic may be introduced briefly by the person or committee
representative raising it. Council Members may ask questions for clarification.
However, a Council Member shall make a motion and another Council Member
shall second the motion before it can be debated.

When any Council Member wishes to speak, they shall so indicate by raising
their hand. When speaking the Council Member shall address the presiding
officer and confine themselves to the matter under discussion.

Staff persons and consultants with expertise in a matter may be permitted by the
presiding officer to provide information or answer specific questions about the
matter.

Observers at a Council meeting shall not speak to a matter that is under debate.

A Council Member shall not speak again on the debate of a matter until every
other Council Member of Council who wishes to speak to it has been given an
opportunity to do so. An exception is that the person introducing the matter or a
staff person or consultant may answer questions about the matter. Council
Members shall not speak to a matter more than twice without the permission of
the presiding officer.

No Council Member may speak longer than five minutes upon any motion except
with the permission of the Council.

When a motion is under debate, no other motion can be made except to amend
it, to postpone it, to put the motion to a vote, to adjourn the debate or the Council
meeting or to refer the motion to a committee.

A motion to amend the motion then under debate shall be disposed of first. Only
one motion to amend the motion under debate can be made at a time.

When it appears to the presiding officer that the debate on a matter has
concluded, that Council has passed a motion to vote on the motion or that the
time allocated to the debate of the matter has concluded, the presiding officer
shall put the motion to a vote.

When a matter is being voted on, no Council Member shall enter or leave the
Council room, and no further debate is permitted.



Rules of Order of Council

12.

13.

14.

15.

16.

17.

18.

19.

20.

No Council Member shall be present in the room, participate in a debate or vote
upon any motion in which they have a conflict of interest, and the vote of any
Council Member so interested shall be disallowed.

Any motion decided by the Council shall not be re-introduced during the same
session except by a two-thirds vote of the Council then present.

Whenever the presiding officer is of the opinion that a motion offered to the
Council is contrary to these rules or the by-laws, the presiding officer shall rule
the motion out of order and give reasons for doing so.

The presiding officer shall preserve order and decorum, and shall decide
questions of order, subject to an appeal to the Council without debate.

The above rules may be relaxed by the presiding officer if it appears that greater
informality is beneficial in the particular circumstances unless the Council
requires strict adherence.

Council Members shall not discuss a matter with observers while it is being
debated.

Council Members shall turn off their electronic devices during Council meetings
and, except during a break in the meeting, shall not use their electronic devices.
Computers shall only be used during Council meetings to review materials
related to the matter under debate (e.g., electronic copies of background
documents) and to make personal notes of the debate. The presiding officer may
make reasonable exceptions (e.g., if a Council Member is awaiting an important
message on an urgent matter).

Council Members shall be silent while others are speaking.
In all cases not provided for in these rules or the by-laws, the current edition of

Robert's Rules of Order shall be followed so far as they may be applicable and
consistent with these rules.



List of Commonly Used Acronyms at CCO
as at June 10, 2021

Acronym Full Name

ACE Accessing Centre for Expertise, Institute of Health Policy, Management and Evaluation,
Dalla Lana School of Public Health, University of Toronto

ADR Alternative Dispute Resolution

AFC Alliance For Chiropractic (formerly CAC)

CCBC College of Chiropractors of British Columbia

BDC Board of Directors of Chiropractic

CCA Canadian Chiropractic Association

CCEB Canadian Chiropractic Examining Board

CCEC Council on Chiropractic Education (Canada)

SCERP Specified Continuing Education or Remediation Program

CCal Canadian Chiropractic Guideline Initiative

CCO College of Chiropractors of Ontario

CCPA Canadian Chiropractic Protective Association

CCRF Canadian Chiropractic Research Foundation

Chiropractic Act Chiropractic Act, 1991

CMCC Canadian Memorial Chiropractic College

CNO College of Nurses of Ontario

Code Health Professions Procedural Code, Schedule 2 to the RHPA

CONO College of Naturopaths of Ontario

CPGs Clinical Practice Guidelines

CPMF College Performance Measurement Framework

CPSO College of Physicians and Surgeons of Ontatio

CRC Chiropractic Review Committee

D’'Youville D’Youville College — Chiropractic Program

DAC Designated Assessment Centre

FCC Federation of Canadian Chiropractic

FCCOS(C) Fellow of the College of Chiropractic Orthopaedic Specialists (Canada)

FCCR(C) Fellow of the Chiropractic College of Radiologists (Canada)

FCCPOR(C) Fellow of the Canadian Chiropractic College of Physical and Occupational
Rehabilitation (Canada)

FCCS(C) Fellow of the College of Chiropractic Sciences (Canada)

FRCCSS(C) Fellow of the Royal College of Chiropractic Sports Sciences (Canada)

FCLB Federation of Chiropractic Licensing Boards

HARP Healing Arts Radiation Protection Act

HIA Health Insurance Act

HPARB Health Professions Appeal and Review Board

HPRAC Health Professions Regulatory Advisory Council

HPRO Health Profession Regulators of Ontario

ICRC Inquiries, Complaints and Reports Committee

LSO Law Society of Ontario

MESPO Model for the Evaluation of Scopes of Practice in Ontario

MOHLTC Ministry of Health and Long-Term Care

MTCU Ministry of Training, Colleges and Universities

NBCE National Board of Chiropractic Examiners

NHSU National University of Health Sciences — Chiropractic Program

NYCC New York Chiropractic College

OCA Ontario Chiropractic Association

OCRWG Ontario Chiropractic Reform Working Group

ODP Office Development Project

OFC Office of the Faimess Commissioner

OHIP Ontario Health Insurance Plan

OHPR Ontario Health Professions Regulators




Acronym Full Name

OHR OntarioHealthRegulators.ca (HPRO’s public-focused website)
OHRC Ontario Human Rights Commission

PHIPA Personal Health Information Protection Act

PPA Protecting Patients Act, 2017

PIPEDA Personal Information and Protection of Electronic Documents Act
PSA Professional Standards Authority for Health and Social Care (U.K.)
RFP Request for Proposal

RHPA Regulated Health Professions Act, 1991

SCERP Specified Continuing Education or Remediation Program

SOAR Society of Ontario Adjudicators and Regulators

SPPA Statutory Powers Procedural Act

SWOT Strengths, Weaknesses, Opportunities, Threats

TCL Terms, Conditions and Limitations

uoIT University of Ontario Institute of Technology

UQTR Université du Québec a Trois-Riviéres

WHO World Health Organization

WSIB Workplace Safety and Insurance Board
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Allegations contained in the Notice of Hearing,
Regarding Dr. William McLeod (Exhibit 2)

TAKE NOTICE THAT IT IS ALLEGED THAT:

1.

You have committed an act of professional misconduct as provided by
subsection 51(1)(b.1) of the Health Professions Procedural Code of the Chiropractic
Act, 1991, S.0. 1991, c. 21, as amended, in that on April 6, 2018, at Blossom
Chiropractic in Ottawa, Ontario, you sexually abused a patient known as "Patient A."

You have committed an act of professional misconduct as provided by
subsection 51(l)(c) of the Health Professions Procedural Code of the Chiropractic
Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(2) of Ontario Regulation
852/93, in that on April 6, 2018, at Blossom Chiropractic in Ottawa, Ontario, you
contravened a standard of practice of the profession or failed to maintain the standard
of practice expected of members of the profession with respect to your assessment,
treatment, documentation and/or conduct towards a patient known as "Patient A."

You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the Chiropractic
Act, 1991, S.0. 1991, c¢. 21, as amended, and paragraph 1(5) of Ontario Regulation
852/93, in that on April 6, 2018, at Blossom Chiropractic in Ottawa, Ontario, you
abused a patient known as "Patient A" verbally and/or physically and/or
psychologically and/or emotionally.

You have committed an act of professional misconduct as provided by
subsection 51(l)(c) of the Health Professions Procedural Code of the Chiropractic
Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(33) of Ontario Regulation
852/93, in that on April 6, 2018, at Blossom Chiropractic in Ottawa, Ontario, you
engaged in conduct or performed an act or acts, that, having regard to all the
circumstances, would reasonably be regarded by members as disgraceful,
dishonourable or unprofessional with respect to your treatment and/or conduct
towards a patient known as "Patient A"

Page 15 of 16



Appendix “B” 26

UNDERTAKING
Exhibit “A”

To: The Registrar and General Counsel (“Registrar”)
of the College of Chiropractors of Ontario (“CCO")

I, Dr. William McLeod, undertake to the Registrar and agree to do the following:

1. 1 will repay the CCO for any funding provided to Patient A. under the program
required under section 85.7 of the Health Professions Procedural Code:

2. Asof July 8, 2021, | will resign my membership with the CCO.

3. | will not apply for membership to the CCO or any other chiropractic governing
body in any jurisdiction in the future.

4. 1 will pay to the CCO a total of $10,000.00 for the partial payment of its costs
and expenses related to the investigation, hearing expenses and costs, and
legal costs and expenses on or before December 31, 2021. | will provide the
CCO with a post- dated cheque for the costs within 10 business days of the
Discipline Committee hearing.

5. 1 will not appeal or ask for a judicial review of the decision of the Discipline
Committee regarding the allegations in the Notice of Hearing.

8. lacknowledge that | have been advised by the CCO to obtain legal advice prior
to executing this Undertaking and have obtained the advice of my counsel,
Daniel Libman. | am executing this Undertaking freely and voluntarily after
reading and understanding its contents.

Signed this day of July, 2021

Dr. William McLeod Witness Signature

Page 16 of 16



ITEM 1.1.2

DISCIPLINE COMMITTEE OF THE COLLEGE
OF CHIROPRACTORS OF ONTARIO

PANEL: Mr. Robert MacKay (Chair)
Dr. Steven Lester
Mr. Shawn Southern
Dr. Murray Townsend
Dr. Matthew Tribe
BETWEEN:

COLLEGE OF CHIROPRACTORS

OF ONTARIO

-and -

DR. JOHN CLARK
(Registration #2776)

N’ e S e N e N N N N N Nt S S St N’

RECEIVED

JUL 12 2021

Public Member
Professional Member 27
Public Member

Professional Member

Professional Member

Appearances:’
Mr. Chris Paliare and

Ms. Karen Jones for the College
of Chiropractors of Ontario

Ms. Rebecca Young
for Dr. Clark

Heard: June 24, 2021

DECISION AND REASONS

I Also in attendance at the hearing were: Mr. Colin Stevenson, Independent Legal Counsel to the Panel; Ms. Jo-Ann
Willson, Registrar and General Counsel CCO; and Ms. Dayne Snell, Court Reporter.
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DECISION AND REASONS
Introduction

This was a hearing before a panel of the Discipline Committee (the “Panel”) of the
College of Chiropractors of Ontario (the “College”) held on June 24, 2021 (the
“Hearing”). The College has a mandate to regulate the practice of the chiropractic
profession and to govern its members and, in so doing, serve and protect the public

interest.

The Hearing was held virtually using video conferencing with the consent of the parties

to comply with Provincial physical distancing recommendations.

The Allegations

The allegations against Dr. John Clark (the “Member”) were set out in the Notice of
Hearing, dated April 12, 2021. The Notice of Hearing was entered as Exhibit 1 at the
Hearing and the allegations contained in the Notice of Hearing are attached as

Appendix “A” of the Decision and Reasons of the Panel.

Mr. Paliare on behalf of the College stated that discussions with the Member had
resulted in a Resolution Agreement. The College and the Member would therefore be
jointly presenting an Agreed Statement of Facts and, if that were accepted by the Panel,

a Joint Submission as to Penalty and Costs would then be made.

Agreed Statement of Facts

The Agreed Statement of Facts? which had been signed by the parties was entered as

Exhibit 2. During the course of the submissions that followed, Mr. Paliare reviewed the

2 The evening before the Hearing, exhibits 2 and 3 were delivered to the Panel members in the interests
of hearing economy and on consent of the parties.

Page 2 of 12
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Agreed Statement of Facts in its entirety. The Agreed Statement of Facts, Exhibit 2,

provided as follows:

Background

1. Dr. John Clark (‘Member”) became a member of the College of Chiropractors
of Ontario (“CCO”) in 1993.

2. During the relevant time, the Member practiced chiropractic at Axis
Chiropractic in Uxbridge, Ontario (“Clinic”).

Patient “A.”

3i On March 2, 2018, Patient A. began receiving chiropractic treatment from the
Member at the Clinic for back pain.

Shortly after Patient A. started receiving chiropractic treatment from the
Member, the Member and Patient A. began to text and socialize outside of
the treatment setting. On May 10, 2018, Patient A’'s care was transferred to
another chiropractor at the Clinic. The Member wrote a letter in which he
indicated it would be inappropriate to continue to treat Patient A. and was
transferring her to an associate. Patient A. did not receive a copy of the
letter and it was not placed in her chiropractic record. The Member did not
document the referral or the reason for the transfer in her chiropractic
record.

4. On May 18, 2018, the Member and Patient A. started having a sexual
relationship that included one or more of the frank sexual acts described in
subsection 51.(5)3. of the Health Professions Procedural Code.

5. On May 18, 2018, the Member received an email from the CCO confirming
the Ontario government had changed the Regulated Health Professions Act
(“RHPA”) on May 1, 2018 to, among other things, provide a new definition of
patient for the purpose of the sexual abuse provisions.

Page 3 of 12
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Legislation and CCO Standards

6. Sexual abuse of a patient, which is prohibited by Health Professions
Procedural Code (“Code”), was defined on May 1, 2018 in the Code as
follows:

1.(3) In this Code, “sexual abuse” of a patient by a member means:

a) sexual intercourse or other forms of physical sexual relations
between the member and the patient;

b) touching, of a sexual nature, of the patient by the member; or

c) behaviour or remarks of a sexual nature by the member towards
the patient.

(6) For the purpose of subsections (3) and (5), “patient”, without restricting
the ordinary meaning of the term, includes:

(a) an individual who was the member’s patient within one year or
such longer period of time as may be prescribed from the date on
which the individual ceased to be the member’s patient.

7. As of November 30, 2017, CCO Standard of Practice S-014: Prohibition of a
Sexual Relationship with a Patient prohibited a CCO member from having a
sexual relationship with a patient. The standard specified that a member shall
not commence a sexual relationship with an individual who is a patient, as
defined in the RHPA, until at least one year from the date on which the
individual ceased to be the member’s patient.

8. According to CCO Standard S-014, if a patient suggested or attempted to
develop a sexual relationship, the chiropractor was required to:

(a) inform the patient of the legal restrictions and prohibitions and
communicate proper boundaries for the doctor/patient
relationship;

(b) refer the patient to another chiropractor if the above actions
do not resolve the situation; and

c) document these actions on the patient’s chart.

Page 4 of 12
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The Member’s Admissions

9. Based on the facts set out above, the Member admits that he committed acts
of professional misconduct as alleged in the Notice of Hearing, and in
particular he:

a. sexually abused Patient A. as described in Allegation #1;

b. contravened a standard of practice of the profession or failed to
maintain the standards of practice of the profession with respect to
his documentation and conduct towards Patient A. as described in
Allegation #2;

c. failed to keep records as required by the regulations as described in
Allegation #4; and

d. engaged in conduct that would reasonably be regarded by members
as disgraceful, dishonourable and unprofessional because he failed
to keep records and had a concurrent professional and sexual
relationship with Patient A. as described in Allegation #5.

10. The CCO withdraws allegation #3 in the Notice of Hearing.

11. The Member acknowledges that he received advice from his counsel,
Rebecca Young, prior to entering into this Resolution Agreement. The
Member agrees that he is entering into this Resolution Agreement and
sighing the Agreed Statement of Facts freely and voluntarily.

Member's Plea

The Member admitted the remaining Allegations contained in the Notice of Hearing
(Exhibit 1) namely allegations 1, 2, 4, and 5. Aplea inquiry was conducted by the Panel
Chair. At the conclusion of that process, the Panel was satisfied that the admissions of

professional misconduct by the Member were voluntary, informed, and unequivocal.

Decision

The Panel heard submissions by Mr. Paliare on behalf of the College, and Ms. Young

on behalf of the Member with respect to the Agreed Statement of Facts. During the
Page 5 of 12
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course of those submissions the parties highlighted the admitted facts and invited the
Panel to make findings against the Member. In addition, the Panel sought and obtained
advice from its independent legal counsel, who reminded the Panel that only the Agreed

Statement of Facts could form the basis for their findings at this hearing.

After deliberation, the Panel was satisfied that the admissions of professional
misconduct made by the Member were supported by the agreed-upon facts contained in

the Agreed Statement of Facts.

Consequently, we made findings of professional misconduct against Dr. John Clark in
relation to the admitted allegations set out in the Notice of Hearing (Exhibit 1). In

particular, the Panel found that the Member has:

i.  sexually abused Patient A. as described in Allegation 1 of the Notice of
Hearing;

i. contravened a standard of practice of the profession or failed to maintain
the standards of practice of the profession with respect to his
documentation and conduct towards Patient A. as described in Allegation
2 of the Notice of Hearing;

ii. failed to keep records as required by the regulations as described in
Allegation 4 of the Notice of Hearing; and

iv. engaged in conduct that would reasonably be regarded by members as
disgraceful, dishonourable and unprofessional because he failed to keep
records and had a concurrent professional and sexual relationship with
Patient A. as described in Allegation 5 of the Notice of Hearing.

In reaching its decision the Panel reminded itself of s. 49 of the Health Professions
Procedural Code and therefore relied exclusively on the evidence presented at the
hearing as contained in the Agreed Statement of Facts (Exhibit 2). The Panel found the
facts contained in it provided a sufficient foundation for the findings of professional

misconduct.
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Counsel for the College advised the Panel that a Joint Submission as to Penalty and

Penalty and Costs

Costs had been agreed upon. The Joint Submission was entered as Exhibit 3. Mr.
Paliare and Ms. Young made submissions in support of the Joint Submission. In
addition, the Panel sought and obtained advice from its independent legal counsel
concerning the approach that discipline panels should take when joint submissions are

placed before them.

The Joint Submission invited the Panel to make an order regarding penalty:
1. Requiring the Member to appear before the panel to be reprimanded.

2. Directing the Registrar and General Counsel (“‘Registrar”) to revoke the
Member's certificate of registration on June 24, 2021,

3. Requiring the Member to reimburse the CCO for funding provided to Patient A.
under the program required under section 85.7 of the Health Professions
Procedural Code.

4. Requiring that the results of the proceeding be recorded in the public portion of
the Register and published in the Annual Report or other publications at the
discretion of the CCO.

The College and the Member also requested that the Panel make the following order

regarding costs:

1. Requiring the Member to pay $10,000.00 to the CCO to partially pay for its
costs of the investigation and the costs and expenses of the hearing and of
legal counsel, to be paid to the CCO on or before December 31, 2021. The
Member will pay the CCO $5,000.00 of the costs on or before June 24, 2021.

The Joint Submission as to Penalty, which was signed by Dr. Clark, also contained the
following:
Dr. Clark acknowledges that he received advice from his counsel, Rebecca

Young, prior to entering into this Resolution Agreement, and affirms that he is
signing the Joint Submission on Penalty and on Costs freely and voluntarily.
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Penalty Decision and Reasons

The Panel was of the view that the parties had come to a fair and equitable resolution,
having carefully balanced the issues of protection of the public interest and remediation
of the Member and his practice. Mr. Paliare stated that by agreeing to the facts the
Member has accepted responsibility for his actions. Dr. Clark has thereby reduced the
delay and expense that would have been incurred in resolving the allegations at a

contested hearing.

The Panel therefore made an order:
|.  Requiring the Member to appear before the panel to be reprimanded.

II.  Directing the Registrar and General Counsel to revoke the Member's certificate
of registration on June 24, 2021.

Ill.  Requiring the Member to reimburse the CCO for funding provided to Patient A.
under the program required under section 85.7 of the Health Professions
Procedural Code.

V. Requiring that the results of the proceeding be recorded in the public portion of
the Register and published in the Annual Report or other publications at the
discretion of the CCO.

V. Requiring the Member to pay $10,000.00 to the CCO to partially pay for its costs
of the investigation and the costs and expenses of the hearing and of legal
counsel, to be paid to the CCO on or before December 31, 2021. The Member
will pay the CCO $5,000.00 of the costs on or before June 24, 2021.

Administration of Reprimand

It was noted on the record that the Joint Submission on Penalty (Exhibit 3) contained an
Undertaking® marked as Exhibit “A”, that among other things expressly waived the right
of the Member to appeal* any decision by the Discipline Committee in relation to the
April 12, 2021 Notice of Hearing, (Exhibit 1). Further, the Panel confirmed that the

3 Appendix “B" of this Decision and Reasons.
4 Paragraph 4 Appendix “B"
Page 8 of 12
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Member was prepared for the oral reprimand to be administered immediately following
the Hearing. Consistent with the necessity to conduct the Hearing via videoconference

the Panel administered the oral reprimand in the same manner at the conclusion of the

Hearing.

|, Robert MacKay, sign this decision and reasons for the decision as Chair of this

Discipline Panel and on behalf of the members of the Discipline Panel listed below.

Date: June 30, 2021

Panel Members:

Dr. Steven Lester

Mr. Robert MacKay
Mr. Shawn Southern
Dr. Murray Townsend
Dr. Matthew Tribe
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Appendix “A”

Allegations contained in the Notice of Hearing,
Regarding Dr. John Clark (Exhibit 1)

TAKE NOTICE THAT IT IS ALLEGED THAT:

1. You have committed an act of professional misconduct as provided by
subsection 51(1)(b.1) of the Health Professions Procedural Code of the Chiropractic
Act, 1991, S.0. 1991, c. 21, as amended, in that during the period March 2018 —
May 2019, while you were working as a chiropractor at Axis Chiropractic in
Uxbridge, Ontario, on one or more occasions, you sexually abused a patient known
as “Patient A"

2. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the Chiropractic
Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(2) of Ontario Regulation
852/93, in that during the period March 2018 — May 2019, while you were working
as a chiropractor at Axis Chiropractic in Uxbridge, Ontario, you contravened a
standard of practice of the profession or failed to maintain the standard of practice
expected of members of the profession with respect to your documentation and/or
conduct towards a patient known as “Patient A.”

B You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the Chiropractic
Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(5) of Ontario Regulation
852/93, in that during the period March 2018 — May 2019, while you were working
as a chiropractor at Axis Chiropractic in Uxbridge, Ontario, you abused a patient
known as “Patient A.” verbally and/or physically and/or psychologically and/or
emotionally.

4. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the Chiropractic
Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(19) of Ontario
Regulation 852/93, in that that during the period March 2018 — May 2019, while you
were working as a chiropractor at Axis Chiropractic in Uxbridge, Ontario, you failed
to keep records as required by the regulations for a patient known as “Patient A.”
9 You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the Chiropractic
Act, 1991, S.0. 1991, c¢. 21, as amended, and paragraph 1(33) of Ontario
Requlation 852/93, in that during the period March 2018 — May 2019, while you
were working as a chiropractor at Axis Chiropractic in Uxbridge, Ontario, you
engaged in conduct or performed an act or acts, that, having regard to all the
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circumstances, would reasonably be regarded by members as disgraceful,
dishonourable or unprofessional with respect to your documentation and/or conduct
towards a patient known as “Patient A.”
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UNDERTAKING
Exhibit “A”

To: The Registrar and General Counsel (“Registrar”)
of the College of Chiropractors of Ontario (“CCO”)
|, Dr. John Clark, undertake to the Registrar and agree to do the following:

1. 1will repay the CCO for any funding provided to the patient | sexually abused under
the program required under section 85.7 of the Health Professions Procedural
Code;

2. | will not apply for membership to the CCO in the future until | have:

a. provided proof that | have successfully completed, at my own expense, a
course or courses in professional ethics and professional boundaries
approved of by the Registrar; and

b. complied with all registration requirements that are in effect at the time of
my application.

3. 1 will pay to the CCO a total of $10,000.00 for the partial payment of its costs and
expenses related to the investigation, hearing expenses and costs, and legal costs
and expenses on or before December 31, 2021, and will pay $5,000.00 of the costs
to the CCO on or before June 24, 2021.

4. | will not appeal or ask for a judicial review of the decision of the Discipline
Committee regarding the allegations in the Notice of Hearing.

5. |l acknowledge that | have been advised by the CCO to obtain legal advice prior to
executing this Undertaking and have obtained the advice of my counsel, Rebecca
Young. | am executing this Undertaking freely and voluntarily after reading and
understanding its contents.

Signed this day of June, 2021

Dr. John Clark Witness Signature
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Introduction

This was a hearing before a panel of the Discipline Committee (the “Panel”) of the
College of Chiropractors of Ontario (the “College”) held on July 7, 2021. The College
has a mandate to regulate the practice of the chiropractic profession and to govern its

members and, in so doing, serve and protect the public interest.

The Hearing was held virtually using video conferencing with the consent of the parties

to comply with Provincial physical distancing recommendations.

The Allegations

The allegations against Dr. Joshua Binstock (the “Member”) were set out in two Notices
of Hearing, both dated February 1, 2020. The Notices of Hearing were entered as
Exhibit 1 with respect to “Patient A” and Exhibit 2 with respect to “Patient B” at the
hearing and the allegations contained in the Notices of Hearing are attached as

Appendix “A” of the Panel’'s Decision and Reasons.

Mr. Paliare, on behalf of the College, stated that there had been discussions with the
Member that had resulted in a Resolution Agreement. The College and the Member
would therefore be jointly presenting an Agreed Statement of Facts and, if accepted by
the Panel, a Joint Submission as to Penalty and Costs would then be made.

Agreed Statement of Facts

The Agreed Statement of Facts?, which had been signed by the parties, was entered as
Exhibit 3. During the course of the submissions that followed, Mr. Paliare reviewed the
Agreed Statement of Facts in its entirety. The Agreed Statement of Facts, Exhibit 3,

provided as follows:

2 A few hours before the Hearing, exhibits 3 and 4 were delivered to the Panel members in the interests of hearing
economy and on consent of the parties.



41

Backqround

1. Dr. Joshua Binstock (“Member”) became a member of the College of Chiropractors of
Ontario (“CCO”) in 2009.

2 The Member has not been the subject of a previous Discipline Committee hearing.

3. During the relevant time, the Member practiced chiropractic at Aethos (“Clinic”) in

Toronto, Ontario. He also practices chiropractic from his home.

Two Notices of Hearing

4. On March 17, 2020, “Patient A.” made a complaint to the CCO regarding the Member.
The Inquiries, Complaints and Reports Committee (“ICRC") investigated the complaint
and ultimately referred specified allegations regarding the Member to the Discipline
Committee. The allegations are set out in the Notice of Hearing regarding Patient A.
dated February 1, 2021 (“NOH #17).

5. On February 10, 2020, “Patient B.” made a complaint to the CCO regarding the
Member. Following an investigation, the ICRC referred the specified allegations of
professional misconduct contained in the Notice of Hearing regarding Patient B. dated
February 1, 2021 (“NOH #27).

6. The two Notices of Hearing involve similar questions of fact, law, and policy. The CCO
and Dr. Binstock have consented to the panel of the Discipline Committee combining

the proceedings regarding the two Notices of Hearing in one hearing.
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NOH #1: Patient A.

7.

“Patient A.” fell on June 17, 2019 and hurt her left shoulder. She went to the Clinic,
which was nearby, to try to obtain some relief from the pain she was experiencing.
Patient A. had not been to the Clinic before and had not previously been treated by
the Member.

Patient A. was introduced to the Member, who was assigned to treat her. He
conducted an assessment. Patient A. was wearing a baggy t-shirt, which she thought
impeded the Member’s ability to assess and treat her. She offered to take it off, and

ultimately did so. The Member did not offer her a gown or a drape.

According to Patient A’'s chart, the Member performed soft tissue therapy on her
injured shoulder and pectoralis major and minor. Patient A. was supine on the
treatment table for this portion of the treatment. Had Patient A. testified, she would
have said she felt uncomfortable as her breasts were bare during the treatment. Had
the Member testified, he would have stated that Patient A was wearing a sports bra.

10. The Member did not obtain specific informed consent for treatment of Patient A.’s

11.

chest area and there is no written documentation in Patient A.’s record confirming her
provision of informed consent for treatment of this area. There is a notation in Patient
A.’s clinical record, which states: “patient voluntarily offered to be completely topless
(1 denied the offer) after which she spoke about her work as a coach in a sexual

context. | felt very uncomfortable from this point forward.”

Had the Member testified, he would have said he did not touch Patient A.’s chest in

a non-clinical manner.

12. OnJune 19, 2019, Patient A. returned for a second treatment. Had she testified, she

would have said she wore a shirt that would allow the Member to access her shoulder
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without the need to remove her shirt. At the start of the treatment, the Member asked
her if she was wearing something suitable under her shirt such that she could remove
it and she said she was not. Had she testified, Patient A. would have said the
Member appeared disappointed. Had the Member testified, he would have said that
he was not disappointed but that the shirt Patient A was wearing was “not optimal for

care.”

13. Had Patient A. testified, she would have said that the Member asked her about her
work and said they should discuss her work over dinner. Had the Member testified,
he would have stated that they discussed Patient A’s work as a tantric healer but he
did not state that they should discuss this work over dinner. The Member accepts
that although Patient A volunteered this information, he ought not to have engaged

in a non-clinical discussion.

14. According to Patient A.’s chart, the Member documented performing soft tissue
treatment on Patient A.’s pectoralis major and minor as well as vertebral mobilization

and circumduction of the glenohumeral joint.

15. Although Patient A. had booked a third appointment with the Member, she did not

return to him for any further treatment.
NOH #2: Patient “B”

16. Patient B. began receiving chiropractic treatment from the Member on June 27, 2019
and received 15 treatments from him over the course of the next eight months. The
Member diagnosed Patient B. as having an upper crossed syndrome, cervical
radiculopathy, and Si joint syndrome. The treatment plan included soft tissue
treatment to the neck, right upper arm and shoulder, manipulation to C3 — T6, L5, and

the sacrum, and active care as needed.
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17. There is no written documentation concerning consent in Patient B.’s record.

18. During several of the treatments, while Patient B was wearing a tank top and when
the Member was treating Patient B.’s mid and upper back, the Member would unclasp
Patient B.’s bra while she was prone, and re-clasp it when the treatment of Patient B's
back was finished. Had she testified, Patient B. would have said that the Member did
not ask her consent to unclasp her bra and she did not know, from treatment to
treatment, whether he would unclasp it. Had the Member testified, he would have
stated that he confirmed consent to unclasp Patient B’'s bra during the first several
appointments but did not specifically re-confirm consent on every occasion although

he always told Patient B. what he was doing.

19. On February 10, 2020, during a treatment, the Member unclasped Patient B.’s bra
while she was prone and treated Patient B's back. He then re-clasped Patient B's bra
and asked her to turn over so she was lying supine on the treatment table. The
Member began performing soft tissue work on her neck, shoulders and insertion points
of the pectoralis major and minor on her chest. He did not explain in advance the
purpose of the treatment he was providing and not obtain her specific consent for the

treatment in her chest area.

20. The Member documented performing soft tissue treatment to Patient B.’s pectoralis

major and minor.

21. Had the Member testified, he would have said he did not touch Patient B.’s chest in

a non-clinical manner.

22. Patient B. did not return for any further treatment from the Member after February 10,
2020, as she was of the view with regard to the treatment of her chest area, that “an
explanation [for the treatment] was not provided [and] the opportunity to withdraw

consent at any time was not discussed.”
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CCO Standards and Guidelines

23 CCO Standard of Practice S-001 Chiropractic Scope of Practice requires a member
to provide relevant, safe, supportive patient-centered quality care, and to document

legible and accurate notes capturing any unique aspects of treatment.

24. CCO Standard of Practice S-002 Record Keeping requires a member to maintain
accurate and complete patient records that contain comprehensive information about
the initial examination and all assessments, the diagnosis or clinical impression, and
a plan of care for the patient. The record must contain a copy of the patient's consent

to any course of care, and reasonable information about advice and treatment given

to the patient.

25. CCO Standard of Practice S-013 Consent requires a member to obtain consent to
care or a plan of care that is fully informed, voluntarily given, related to the patient’s

conditions and circumstances, and documented in the patient health record.

26. CCO Guideline G-001 Communication with Patient requires a member to ensure that
a patient, at all times, understands what is being done and why. The member has an
obligation to respect a patient's dignity and personal space and demonstrate particular

awareness when touching a sensitive area of the body.
Admissions

27. The Member admits that he failed to adequately explain to Patient A. the nature of
the treatment he was proposing to provide to her chest area and the reason for it. He
did not obtain or document specific informed consent for the treatment of the chest
area. He did not offer to drape Patient A. He did not document the reason for the

treatment of Patient A.’s chest in her chart.
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28. The Member further admits that during the June 19, 2019 trealment session, it was

inappropriate to ask Patient A. if she was wearing something suitable under her shirt

to allow her to remove her shirt.

29. With respect to Patient B., the Member admits that he failed to adequately explain

on February 10, 2020 the nature of the treatment he was proposing to provide to her

chest area and the reason for it. He did not obtain or document specific informed

consent for the treatment of the chest area. He did not fully document the treatment

in the patient’s chart. He did not obtain specific consent to unclasp her bra at every

treatment session.

30. The Member admits that, based on the facts set out above, he committed acts of

professional misconduct as set out in the two Notices of Hearing dated February i,
2021 (“Notices”), because he:

a.

contravened a standard of practice of the profession or failed to maintain
the standard of practice expected of members of the profession, with
respect to his failure to record informed consent, and his explanation and
documentation of the treatment provided to Patient A. and Patient B. as
described in Allegation 2 of the Notices;

touched Patient A. and Patient B. in a situation in which consent was
required by law, without such consent, as described in Allegation 3 of the

Notices; and

engaged in conduct or performed acts that, having regard to all the
circumstances would reasonably be regarded by members as
dishonourable, disgraceful and unprofessional, with respect to his failure to
obtain consent, and his treatment, documentation and conduct towards

Patient A. and Patient B. as described in Aliegation 5 of the Notices.
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Other

31.  The CCO withdraws allegations 1 and 4 in the two Notices of Hearing.

Independent Legal Advice

32 The Member acknowledges that he received advice from his counsel, Robin
McKechney, prior to entering into this Resolution Agreement. The Member agrees
that he is entering into this Resolution Agreement and signing the Agreed

Statement of Facts freely and voluntarily.

Member's Plea

The Member admitted the Allegations as amended and contained in the Notices of
Hearing (Exhibits 1 and 2); the remaining Allegations were 2, 3, and 5 in Exhibit 1 and
Allegations 2, 3 and 5 in Exhibit 2. A plea inquiry was conducted by the Panel Chair. At
the conclusion of that process, the Panel was satisfied that the admissions of

professional misconduct by the Member were voluntary, informed and unequivocal.

Decision

The Panel heard submissions by Mr. Paliare on behalf of the Coliege, and Mr.
McKechney on behalf of the Member with respect to the Agreed Statement of Facts.
During the course of those submissions, the parties highlighted the admitted facts and
invited the Panel to make findings against the Member. In addition, the Panel sought
and obtained advice from its independent legal counsel, Mr. Stevenson, who reminded
the Panel that only the Agreed Statement of Facts could form the basis for their findings

at this hearing.
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After deliberation, the Panel was satisfied that the admissions of professional
misconduct made by the Member were supported by the agreed-upon facts contained in

the Agreed Statement of Facts.

Consequently, findings of professional misconduct were made against Dr. Joshua
Binstock in relation to the outstanding allegations set out in the Notices of Hearing
(Exhibits 1 and 2). In particular, the Panel found that the Member had:

i. contravened a standard of practice of the profession or failed to maintain the
standard of practice expected of members of the profession with respect to his
failure to record informed consent, and his explanation and documentation of
the treatment provided to“Patient A.” and “Patient B.”, as described in
Allegation 2 of the Notices of Hearing (Exhibits 1 and 2);

ii. touched Patient A. and Patient B. in a situation in which consent was required by
law, without such consent, as described in Allegation 3 of the Notices of Hearing
(Exhibits 1 and 2); and

ii. engaged in conduct or performed an act or acts, that, having regard to all the
circumstances, would reasonably be regarded by members as disgraceful,
dishonourable and unprofessional with respect to failing to obtain consent and
his treatment, documentation and conduct towards Patient A. and Patient B. as
described in Allegation 5 of the Notices of Hearing (Exhibits 1 and 2).

Taking into account s. 49 of the Health Professions Procedural Code, the Panel relied
exclusively on the evidence presented at the hearing as contained in the Agreed
Statement of Facts (Exhibit 3) in reaching its decision. The Panel found that the facts it

contained provided a sufficient foundation for the findings of professional misconduct.

Penalty and Costs

Counsel for the College advised the Panel that a Joint Submission as to Penalty and
Costs had been agreed upon. The Joint Submission was entered as Exhibit 4. Mr.

Paliare and Mr. McKechney made submissions in support of the Joint Submission. In
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addition, the Panel sought and obtained advice from its independent legal counsel, Mr.

Colin Stevenson. Mr. Stevenson provided guidance concerning the approach that

Discipline panels should take when joint submissions are placed before them.

The Joint Submission invited the Panel to make an order regarding penalty:

1. Requiring the Member to appear before the panel to be reprimanded.

2. Directing the Registrar and General Counsel (‘Registrar”) to suspend the

Member's certificate of registration for a period of twelve months

(“Suspension”) beginning on July 12, 2021;

3. Directing the Registrar to impose the following terms, conditions and limitations

(“Conditions”) on the Member’s certificate of registration:
a. By Aprll 12, 2022, the Member must:

iii.

review, and undertake in writing to comply with, all CCO
regulations, standards of practice, policies and guidelines,
including but not limited to CCO Standard of Practice S-
001: Chiropractic Scope of Practice; CCO Standard of
Practice S-002: Record Keeping; CCO Standard of
Practice S-013 Consent, and CCO Guideline G-001:

Communication with Patients;

provide evidence that he has successfully completed, at
his own expense, the Legislation and Ethics Examination

and the Record Keeping Workshop;

successfully complete, at his own expense, a course or
courses in maintaining professional boundaries approved

of in advance by the Registrar;
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iv. complete and provided to the Registrar a reflective paper
regarding maintaining appropriate boundaries and how
that would apply to his treatment of Patient A. and Patient
B.;

b. Requiring the Member to be peer assessed at his own expense
within six months of returning to practice after the lifting of the
suspension; and

C. Restricting the member’s practice so he cannot treat patients in his
home for a period of two years from the date of the hearing.

4, Directing the Registrar to suspend three months of the Suspension if the
Member completes the Conditions set out in Paragraph 3a., by April 12,
2022.

5. Requiring that the results of the proceeding be recorded in the public portion
of the Register and published in the Annual Report or other publications at

the discretion of the College of Chiropractors of Ontario.

The CCO and the Member also requested that the Panel make the following order

regarding costs:

1. Requiring the Member to pay $ 15,000.00 to the CCO to partially pay for its costs
of the investigation and the costs and expenses of the hearing and of legal counsel,
with $5,000 paid on or before July 7, 2021 and the remainder paid on or before
December 31, 2021. The Member will provide the CCO with a post-dated cheque

on July 7, 2021 for the remainder of the costs.

The Joint Submission as to Penalty, which was signed by Dr. Binstock, also contained
the following:

Dr. Binstock acknowledges that he received advice from his counsel,
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Robin McKechney, prior to entering into this Resolution Agreement, and
affirms that he is signing the Joint Submission on Penalty and on Costs

freely and voluntarily.

Penalty Decision and Reasons

The Panel was of the view that the parties had come to a fair and equitable resolution,
having carefully balanced the issues of protection of the public interest and remediation
of the Member. The Panel sees the Member’s cooperation as indication that he has
acknowledged his wrongdoing. By cooperating with the College, Dr. Binstock has
avoided the delay and expense that would have been incurred in resolving the

allegations at a contested hearing.
The Panel therefore made an order:
1. Requiring the Member to appear before the panel to be reprimanded;

2. Directing the Registrar and General Counsel (“Registrar”) to suspend the
Member's certificate of registration for a period of twelve months

(“Suspension”) beginning on July 12, 2021;

3. Directing the Registrar to impose the following terms, conditions and limitations

(“Conditions”) on the Member’s certificate of registration:

a. By April 12, 2022, he must:

i. review, and undertake in writing to compty with, all CCO regulations,
standards of practice, policies and guidelines, including but not
limited to CCO Standard of Practice S-001: Chiropractic Scope of
Practice; CCO Standard of Practice S-002: Record Keeping; CCO
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Standard of Practice S-013 Consent, and CCO Guideline G-001:

Communication with Patients;

ii. provide evidence that he has successfully completed, at his own
expense, the Legislation and Ethics Examination and the Record

Keeping Workshop;

iii. successfully complete, at his own expense, a course or courses in
maintaining professional boundaries approved of in advance by the

Registrar;

iv. complete and provided to the Registrar a reflective paper regarding
maintaining appropriate boundaries and how that would apply to his
treatment of Patient A. and Patient B;

b. Requiring the Member to be peer assessed at their own expense within six

months of returning to practice after the lifting of the suspension;

c. Restricting the Member’s practice so he cannot treat patients in his home

for a period of two years from the date of the hearing.

4. Directing the Registrar to suspend three months of the Suspension if the
Member completes the Conditions set out in Paragraph 3a., by April 12, 2022.

5. Requiring that the results of the proceeding be recorded in the public portion of
the Register and published in the Annual Report or other publications at the

discretion of the College of Chiropractors of Ontario.

6. Requiring the Member to pay $15,000 to the CCO to partially pay for its costs

of the investigation and the costs and expenses of the hearing and of legal
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counsel, with $5,000 paid on or before July 7, 2021 and the remainder paid on
or before December 31, 2021. The Member will provide the CCO with a post-

dated cheque on July 7, 2021 for the remainder of the costs.

Administration of Reprimand

It was noted on the record that the Joint Submission on Penalty (Exhibit 4) contained an
Undertaking® marked as Appendix “B” that expressly waived the Member's right to
appeal* any decision by the Discipline Committee in relation to the February 1, 2021
Notices of Hearing (Exhibits 1 and 2). Further, the Panel confirmed that the Member
was prepared for the oral reprimand to be administered immediately following the
Hearing. Consistent with the necessity to conduct the hearing via videoconference, the
Panel administered the oral reprimand in the same manner at the conclusion of the

hearing.

|, Dr. Daniela Arciero, sign this decision and reasons for the decision as Chair of this

Discipline Panel and on behalf of the members of the Discipline Panel, as listed below.

—“ﬂ/ Iy 20, 2021

Dr. Dani¢la Arciero, Chair Date: July 20, 2021

Panel Members:

Dr. Daniela Arciero
Mr. Robert MacKay
Dr. Dennis Mizel

Mr. Shawn Southern
Dr. Matthew Tribe

3 Appendix “B” of this Decision and Reasons

* Paragraph 5 Appendix “B”
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Appendix “A”

Allegations contained in the Notice of Hearing,
Regarding Dr. Joshua Binstock (Exhibit 1)

TAKE NOTICE THAT IT IS ALLEGED THAT:

1. You have committed an act of professional misconduct as provided by
subsection 51(1)(b.1) of the Health Professions Procedural Code of the
Chiropractic Act, 1991, S.0. 1991, c. 21, as amended, in that on June 17, 2020
and/or June 19, 2020 at Aethos in Toronto, Ontario, on one or more occasions,
you sexually abused a patient known as “Patient A.”

2. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the
Chiropractic Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(2) of
Ontario Regulation 852/93, in that on June 17, 2020 and/or June 19, 2020 at
Aethos in Toronto, Ontario, on one or more occasions, you contravened a
standard of practice of the profession or failed to maintain the standard of
practice expected of members of the profession with respect to obtaining
consent, and/or your treatment and/or documentation and/or conduct towards a
patient known as “Patient A.”

cH You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the
Chiropractic Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(3) of
Ontario Regulation 852/93, in that on June 17, 2020 and/or June 19, 2020 at
Aethos in Toronto, Ontario, on one or more occasions, you touched a patient
known as “Patient A.” in a situation in which consent was required by law, without
such consent.

4. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the
Chiropractic Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(5) of
Ontario Regulation 852/93, in that on June 17, 2020 and/or June 19, 2020 at
Aethos in Toronto, Ontario, on one or more occasions, you abused a patient
known as “Patient A.” verbally and/or physically and/or psychologically and/or
emotionally.

5z You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the
Chiropractic Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(33) of
Ontario Regulation 852/93, in that on June 17, 2020 and/or June 19, 2020 at
Aethos in Toronto, Ontario, on one or more occasions, you engaged in conduct
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or performed an act or acts, that, having regard to all the circumstances, would
reasonably be regarded by members as disgraceful, dishonourable or
unprofessional with respect to failing to obtain consent and/or your treatment
and/or documentation and/or conduct towards a patient known as “Patient A

Allegations contained in the Notice of Hearing,
Regarding Dr. Joshua Binstock (Exhibit 2)

TAKE NOTICE THAT IT IS ALLEGED THAT:

ik You have committed an act of professional misconduct as provided by
subsection 51(1)(b.1) of the Health Professions Procedural Code of the
Chiropractic Act, 1991, S.0. 1991, c. 21, as amended, in that during the period
June 27, 2019 to February 10, 2020, at Aethos in Toronto, Ontario, on one or
more occasions, you sexually abused a patient known as “Patient B.”

2. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the
Chiropractic Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(2) of
Ontario Regulation 852/93, in that during the period June 27, 2019 to February
10, 2020, at Aethos in Toronto, Ontario, on one or more occasions, you
contravened a standard of practice of the profession or failed to maintain the
standard of practice expected of members of the profession with respect to
obtaining consent, and/or your treatment and/or documentation and/or conduct
towards a patient known as “Patient B.”

81 You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the
Chiropractic Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(3) of
Ontario Regulation 852/93, in that during the period June 27, 2019 to February
10, 2020, at Aethos in Toronto, Ontario, on one or more occasions, you touched
a patient known as “Patient B.” in a situation in which consent was required by
law, without such consent.

4. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the
Chiropractic Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(5) of
Ontario Regulation 852/93, in that during the period June 27, 2019 to February
10, 2020, at Aethos in Toronto, Ontario, on one or more occasions, you abused a
patient known as “Patient B.” verbally and/or physically and/or psychologically
and/or emotionally.
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S You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the
Chiropractic Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(33) of
Ontario Regulation 852/93, in that during the period June 27, 2019 to February
10, 2020, at Aethos in Toronto, Ontario, on one or more occasions, you engaged
in conduct or performed an act or acts, that, having regard to all the
circumstances, would reasonably be regarded by members as disgraceful,
dishonourable or unprofessional with respect to failing to obtain consent and/or
your treatment and/or documentation and/or conduct towards a patient known as
“Patient B.”
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Appendix “B”

UNDERTAKING
Exhibit “A”

To: The Registrar and General Counsel (“Registrar’)
of the College of Chiropractors of Ontario (“CCO”)

|, Dr. Joshua Binstock, undertake to the Registrar and agree to do the following:

1. On or before April 12, 2022, | will:

a.

review, and undertake in writing to comply with, all CCO
regulations, standards of practice, policies and guidelines, including
but not limited to: CCO Standard of Practice S-001: Chiropractic
Scope of Practice; CCO Standard of Practice S-002: Record
Keeping; CCO Standard of Practice S-013 Consent, and CCO
Guideline G-001: Communication with Patients;

provide written evidence to the Registrar that | have successfully
completed the CCO'’s Legislation and Ethics Examination and have
attended the CCO’s Record Keeping Workshop at my own
expense;

successfully complete, at my own expense, a course or courses in
professional boundaries approved in advance by the Registrar; and

complete and provided to the Registrar a reflective paper regarding
maintaining appropriate boundaries and how that would apply to my
treatment of Patient A. and Patient B.

2. | will be peer assessed within six months after | return to practice following
the lifting of the suspension.

3 | will not provide chiropractic treatment in my home until July 12, 2023.

4. | will pay to the CCO a total of $15,000.00 for the partial payment of its
costs and expenses related to the investigation, hearing and legal costs
and expenses as follows:

a.

$5,000.00 by July 7, 2021;
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b. $10,000.00 by December 31, 2021, with post-dated cheques for
that amount to be provided to the CCO by July 7, 2021.

5. | agree not to appeal or ask for a judicial review of the decision of the
Discipline Committee regarding the Notices of Hearing dated February 1,
2021.

6. | acknowledge that failure to abide by any of the terms of this Undertaking

could result in the referral of specified allegations of professional
misconduct to the Discipline Committee.

7. | acknowledge that | have been advised by the CCO to obtain legal advice
prior to executing this Undertaking and have obtained the advice of my
counsel, Robin McKechney. | am executing this Undertaking freely and
voluntarily after reading and understanding its contents.

Signed this 6th day of July, 2021

Dr. Joshua Binstock Witness Signature
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DECISION AND REASONS

Introduction

This was a hearing before a panel of the Discipline Committee (the “Panel”) of the
College of Chiropractors of Ontario (the “College”) held on July 27, 2021 (the “Hearing”).
The College has a mandate to regulate the practice of the chiropractic profession and to

govern its members and, in so doing, serve and protect the public interest.

The Hearing was held virtually using video conferencing with the consent of the parties

to comply with Provincial physical distancing recommendations.

The Allegations

The allegations against Dr. Sean McNulty (the “Member”) were set out in four Notices of
Hearing, dated April 12, 2021 (based on the individual complaint of patient A), April 12,
2021 (based on the individual complaint of patient B), April 12, 2021 (based on the
individual complain of patient C), and April 12, 2021 (based on the Mandatory Report of
Sexual Abuse with respect to patients D, E, F, and G). The Notices of Hearing were
entered respectively as Exhibit 1, 2, 3, and 4 at the Hearing. The allegations contained
in the Notices of Hearing are attached as Appendix “A” of the Decision and Reasons of

the Panel.

Mr. Paliare on behalf of the College stated that discussions with the Member had
resulted in a Resolution Agreement. The College and the Member would therefore be
jointly presenting an Agreed Statement of Facts and, if that were accepted by the Panel,

a Joint Submission as to Penalty and Costs would then be made.
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Agreed Statement of Facts

The Agreed Statement of Facts? which had been signed by the parties was entered as
Exhibit 5. During the course of the submissions that followed, Mr. Paliare reviewed the
Agreed Statement of Facts in its entirety. The Agreed Statement of Facts, Exhibit 5,

provided as follows:

Background

1. Dr. Sean McNulty (“Dr. McNulty”) became a member of the College of
Chiropractors of Ontario (*CCQ”) in 1996.

2, He practiced chiropractic at Bristol Chiropractic and Massage and later at
Peak Results Health and Wellness Clinic. Both clinics were in Mississauga,

Ontario.

81 Dr. McNulty resigned his membership with the CCO in December 2020.
Pursuant to the provisions of subsection 14.(1) of the Health Professions
Procedural Code (“Code”), he remains subject to the jurisdiction of the CCO
for professional misconduct referable to the time when he was a member of
the CCO.

4. Dr. McNulty has undertaken not apply for membership with the CCO or any

other chiropractic regulator in any other jurisdiction in the future.

Four Notices of Hearing

b The CCO received three separate complaints from former patients of Dr.
McNulty, and one mandatory report of sexual abuse regarding his treatment

of female patients.

2 The evening before the Hearing, the anticipated exhibits 1, 2, 3, 4, 5 and 6 were delivered to the Panel
members in the interests of hearing economy and on consent of the parties.
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Each of the complaints and the mandatory report of sexual abuse were

investigated by the CCO’s Inquiries, Complaints and Reports Committee
(“ICRC").

Ultimately, the CCO issued four notices of hearing:

a. a Notice of Hearing dated April 12, 2021, which arises from the

complaint made to the CCO by a patient known as “Patient A.” (‘NOH
#17); and

. a Notice of Hearing dated April 12, 2021, which arises from a
complaint made to the CCO by a patient known as “Patient B.” (‘NOH
#2"); and

. a Notice of Hearing dated April 12, 2021, which arises from a
complaint made to the CCO by a patient known as “Patient C.” (‘NOH
#3”), and

. a Notice of Hearing dated April 12, 2021, which arises from the
mandatory report of sexual abuse and which involves four patients,
known as “Patient D.”, “Patient E.”, “Patient F.”, and “Patient G.”
(“NOH #4%).

The four Notices of Hearing involve similar questions of fact, law, and policy.

The CCO and Dr. McNulty have consented to the panel of the Discipline

Committee combining the proceedings regarding the four Notices of

Hearing in one hearing.

CCO Legislation and Standards of Practice

Sexual abuse of a patient, which is prohibited by the Code is defined in the

Code as follows:

1.(3) In this Code, “sexual abuse” of a patient by a member means:

a) sexual intercourse or other forms of physical sexual relations
between the member and the patient;
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b) touching, of a sexual nature, of the patient by the member; or

c) behaviour or remarks of a sexual nature by the member towards
the patient.

CCO Standard of Practice S-014: Prohibition of a Sexual Relationship with
A Patient prohibits a CCO member from sexually abusing a patient including

having a sexual relationship with a patient.

Consent by a patient to a sexual relationship with their chiropractor is

irrelevant, as a matter of law, for the purposes of the Code.

Dr. McNulty’s Practice

12.

During the relevant time, Dr. McNulty coached running and triathlon groups
and did personal training, in addition to practicing chiropractic. The athletic
groups he coached were large and social. Group members and Dr. McNulty
frequently socialized, ate, drank, travelled, and competed together. Many
members of the athletic groups received chiropractic treatment from Dr.

McNulty.

Re: NOH #1: Patient A.

13k

14.

Dr. McNulty was Patient A.’s personal trainer, long distance running coach,
and triathlon coach from 2009 — 2019. He was also her chiropractor from

2010 to February 2016.
During the period 2014 — 2016, Patient A. and Dr. McNulty had a sexual

relationship that included one or more of the acts listed in subsection

51.(5)3. of the Code.

Page 5 of 24



64

15. Patient A’s evidence is that, particularly during and after the sexual
relationship, Dr. McNulty verbally, psychologically and emotionally abused
her.

16.  Dr. McNulty admits that he committed the following acts of professional
misconduct described in NOH #1 as he:

a. sexually abused Patient A. as he had sexual intercourse or other
forms of physical sexual relations with her as described in allegation
#1:

b. contravened a standard of practice of the profession or failed to
maintain the standard of practice expected of members of the

profession as described in allegation #2; and

c. engaged in conduct or performed an act or acts, that, having regard
to all the circumstances, would reasonably be regarded by members
as disgraceful, dishonourable and unprofessional as described in

allegation #4.

17. Dr. McNulty does not contest (neither admits nor denies) the evidence of
Patient A. that he verbally, psychologically and emotionally abused her as
described in allegation #3. He acknowledges that the panel of the Discipline
Committee has evidence before it to make a finding of professional

misconduct against him in relation to allegation #3.

Re: NOH #2: Patient B.

18.  Dr. McNulty was Patient B.’s running coach from 2012 — 2016, and her
chiropractor from 2012 — 2015.
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In 2013, Dr. McNulty and Patient B. had a sexual relationship that included

one or more of the acts listed in subsection 51.(5)3. of the Code.

Patient B.s evidence is that Dr. McNulty abused her verbally,

psychologically and emotionally.

Dr. McNulty admits that he committed the following acts of professional

misconduct described in NOH #2 as he:

a. sexually abused Patient B. as he had sexual intercourse or other
forms of physical sexual relations with her as described in allegation
#1:

b. contravened a standard of practice of the profession or failed to
maintain the standard of practice expected of members of the

profession as described in allegation #2; and

c. engaged in conduct or performed an act or acts, that, having regard
to all the circumstances, would reasonably be regarded by members
as disgraceful, dishonourable and unprofessional as described in

allegation #4.

Dr. McNulty does not contest (neither admits nor denies) Patient B.'s
evidence that he verbally, psychologically and emotionally abused her as
described in allegation #3. He acknowledges that the panel of the Discipline
Committee has evidence before it to make a finding of professional

misconduct against him in relation to allegation #3.
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23.

24.

25,

26.

Dr. McNulty was Patient C.’s running and triathlon coach from 2014 — 2017,
and was her chiropractor from 2014 — 2016.

During the period 2014 - 2016, Dr. McNulty engaged in behaviour and made

remarks of a sexual nature towards Patient C.

Patient C.'s evidence is that Dr. McNulty abused her verbally,

psychologically and emotionally.

Dr. McNulty admits that he committed the following acts of professional

misconduct described in NOH #3 as he:

a. sexually abused Patient C. as described in allegation #1 with respect

to behaviour or remarks of a sexual nature:

b. contravened a standard of practice of the profession or failed to
maintain the standard of practice expected of members of the

profession as described in allegation #2; and

c. engaged in conduct or performed an act or acts, that, having regard
to all the circumstances, would reasonably be regarded by members
as disgraceful, dishonourable and unprofessional as described in

allegation #4.
27. Dr. McNulty does not contest (neither admits nor denies) Patient C.’s

evidence that he verbally, psychologically and emotionally abused her as

described in allegation #3. He acknowledges that the panel of the Discipline
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Committee has evidence before it to make a finding of professional

misconduct against him in relation to allegation #3.

Re: NOH #4: Mandatory Report of Sexual Abuse

Re: Patient D.

28.

29.

30.

Patient D. was a patient of Dr. McNulty’s from 1997 to 2020. During that
time, he was also her running coach and for a portion of the time, she

worked at his chiropractic clinic.

In 2011, Patient D. and Dr. McNulty had a sexual relationship that included

one or more of the acts listed in subsection 51.(5)3. of the Code.

Patient D.'s evidence is that Dr. McNulty abused her verbally,

psychologically and emotionally.

Re: Patient E.

31.

32.

33.

Patient E. was a patient of Dr. McNulty’s from 2009 to 2014. During that

time, he was also her personal trainer and running coach.

From 2013 to 2014, Patient E. and Dr. McNulty had a sexual relationship
that included one or more of the acts listed in subsection 51.(5)3. of the

Code.

Patient E.'s evidence is that Dr. McNulty abused her verbally,

psychologically and emotionally.

Page 9 of 24



Re: Patient F. 68

34. Patient F. started training with Dr. McNulty in 2013, and received

chiropractic treatment from him in 2014 and 2015.

35. In 2014 and 2015, Dr. McNulty engaged in behaviour and made remarks

of a sexual nature towards Patient F.

36. Patient F.'s evidence is that, in 2014 and 2015, on more than one occasion
during adjustments, the Member leaned against her while he had an

erection and she could feel his erect penis.
Re: Patient G.

37. Patient G. started training with Dr. McNulty in 2016, and received

chiropractic treatment from him in 2017.

38. In 2017, Dr. McNulty engaged in behaviour and made remarks of a sexual

nature towards Patient G.

39. Patient G.s evidence is that Dr. McNulty abused her verbally,
psychologically and emotionally.

Re: Admissions

40. Dr. McNulty admits that he committed the following acts of professional
misconduct described in NOH #4 as he:

a. sexually abused Patient D. and Patient E. because he had sexual
intercourse or other forms of physical sexual relations with them, as

described in allegation #1;
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b. sexually abused Patient F. and Patient G by engaging in behaviour

and making remarks of a sexual nature towards them;

c. contravened a standard of practice of the profession or failed to
maintain the standard of practice expected of members of the
profession with respect to his conduct towards Patient D., PatientE.,

Patient F., and Patient G., as described in allegation #2;

d. engaged in conduct or performed an act or acts, that, having regard
to all the circumstances, would reasonably be regarded by members
as disgraceful, dishonourable or unprofessional with respect to his
conduct towards Patient D., Patient E., Patient F., and PatientG., as

described in allegation #4.

41. Dr. McNulty does not contest (neither admits nor denies) that he verbally,
psychologically and emotionally abused Patients D, E., F, and G, as
described in allegation #3. He acknowledges that the panel of the Discipline
Committee has evidence before it to make findings of professional

misconduct against him in relation to allegation #3.

42.Dr. McNulty does not contest (neither admits nor denies) that he sexually
abused Patient F. by touching of sexual nature. He acknowledges that the
panel of the Discipline Committee has evidence before it to make findings

of professional misconduct against him in relation to allegation #1.

Other

43.  Dr. McNulty acknowledges that he received advice from his counsel,
Valerie Wise, prior to entering into this Resolution Agreement, and
affirms that he is signing the Agreed Statement of Facts freely and

voluntarily.
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As stated in the Agreed Statement of Facts (Exhibit 5):
e paragraph 16, the Member admitted Allegations 1, 2, and 4 contained in Notice of
Hearing (Exhibit 1);

e paragraph 21 the Member admitted allegations 1, 2, and 4 contained in Notice of
Hearing (Exhibit 2);

e paragraph 26 the Member admitted Allegations 1, 2, and 4 contained in Notice of
Hearing (Exhibit 3), and

e paragraph 40 the Member admitted Allegation 1 with respect to patients D, E, F,
and G, Allegation 2 with respect to patients D, E, F, and G, and Allegation 4 with
respect to patients D, E, F, and G.

A plea inquiry was conducted by the Panel Chair. At the conclusion of that process, the
Panel was satisfied that the admissions of professional misconduct by the Member were

voluntary, informed, and unequivocal.

Decision

The Panel heard submissions by Mr. Paliare on behalf of the College, and Ms. Wise on
behalf of the Member, with respect to the Agreed Statement of Facts. During the course
of those submissions the parties highlighted the admitted facts and invited the Panel to
make findings against the Member. In addition, the Panel sought and obtained advice
from its independent legal counsel, who reminded the Panel that only the Agreed

Statement of Facts could form the basis for their findings at this hearing.

After deliberation, the Panel accepted the Agreed Statement of Facts and was satisfied
that the admissions of professional misconduct made by the Member were supported by

the agreed-upon facts contained in the Agreed Statement of Facts.

With respect to Allegation 3 in each of the four Notices of Hearing, the Panel found that

the acknowledgement of the Member, and the evidence of the complainants that relate
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to those allegations, which were not contested, are sufficient for the Panel to make

findings against the Member.

Consequently, we made findings of professional misconduct against Dr. Sean McNulty
in relation to the admitted allegations set out in the Notices of Hearing (Exhibit 1, 2, 3,

and 4) and the admitted facts. In particular, the Panel found that the Member has:

a. sexually abused Patient A. as he had sexual intercourse or other forms of
physical sexual relations with her as described in allegation 1 of the Notice
of Hearing, Exhibit 1;

b. contravened a standard of practice of the profession or failed to maintain
the standard of practice expected of members of the profession as

described in allegation 2 of the Notice of Hearing 1;

c. abused Patient A. verbally, psychologically and emotionally as described

in allegation 3 of the Notice of Hearing, Exhibit 1;

d. engaged in conduct or performed an act or acts, that, having regard to all
the circumstances, would reasonably be regarded by members as
disgraceful, dishonourable and unprofessional as described in allegation 4
of the Notice of Hearing, Exhibit 1.

e. sexually abused Patient B. as he had sexual intercourse or other forms of
physical sexual relations with her as described in allegation 1 of the Notice
of Hearing, Exhibit 2;

f. contravened a standard of practice of the profession or failed to maintain
the standard of practice expected of members of the profession as

described in allegation 2 of the Notice of Hearing, Exhibit 2;
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. abused Patient B. verbally, psychologically and emotionally as described

in allegation 3 of the Notice of Hearing, Exhibit 2;

. engaged in conduct or performed an act or acts, that, having regard to all
the circumstances, would reasonably be regarded by members as
disgraceful, dishonourable and unprofessional as described in allegation 4
of the Notice of Hearing, Exhibit 2.

sexually abused Patient C. as described in allegation 1 of the Notice of
Hearing, Exhibit 3, with respect to behaviour or remarks of a sexual

nature;

contravened a standard of practice of the profession or failed to maintain
the standard of practice expected of members of the profession as

described in allegation 2 of the Notice of Hearing, Exhibit 3;

. abused Patient C. verbally, psychologically and emotionally as described

in allegation 3 of the Notice of Hearing, Exhibit 3;

engaged in conduct or performed an act or acts, that, having regard to all
the circumstances, would reasonably be regarded by members as
disgraceful, dishonourable and unprofessional as described in allegation 4
of the Notice of Hearing, Exhibit 3;

. sexually abused Patient D. and Patient E. because he had sexual
intercourse or other forms of physical sexual relations with them, as

described in allegation 1 of the Notice of Hearing, Exhibit 4;
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n. sexually abused Patient F. and Patient G by engaging in behaviour and
making remarks of a sexual nature towards them as described in

allegation 1 of the Notice of Hearing, Exhibit 4;

0. contravened a standard of practice of the profession or failed to maintain
the standard of practice expected of members of the profession with
respect to his conduct towards Patient D., Patient E., Patient F., and
Patient G., as described in allegation 2 of the Notice of Hearing, Exhibit 4;

p. abused Patient D., Patient E., Patient F., and Patient G. verbally,
psychologically and emotionally as described in allegation 3 of the Notice
of Hearing, Exhibit 4; and

g. engaged in conduct or performed an act or acts, that, having regard to all
the circumstances, would reasonably be regarded by members as
disgraceful, dishonourable and unprofessional with respect to his conduct
towards Patient D., Patient E., Patient F., and Patient G., as described in

allegation #4.

In reaching its decision the Panel reminded itself of s. 49 of the Health Professions
Procedural Code and therefore relied exclusively on the evidence presented at the
hearing as contained in the Agreed Statement of Facts (Exhibit 5). The Panel found the
facts contained in it provided a sufficient foundation for the findings of professional

misconduct.

Penalty and Costs

Counsel for the College advised the Panel that a Joint Submission as to Penalty and
Costs had been agreed upon. The Joint Submission was entered as Exhibit 6. Mr.
Paliare and Ms. Wise made submissions in support of the Joint Submission. In addition,

the Panel sought and obtained advice from its independent legal counsel concerning
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the approach that discipline panels should take when joint submissions are placed

before them.

The Joint Submission invited the Panel to make an order regarding penality:

1.

2.

Requiring Dr. McNulty to appear before the panel to be reprimanded.

Directing the Registrar and General Counsel (‘Registrar”) to revoke Dr.
McNulty’'s Member’s certificate of registration, effective immediately.

Requiring Dr. McNulty to reimburse the CCO for funding provided to Patient A_,
Patient B., Patient C., Patient D., Patient E., Patient F. and Patient G. under
the program required under section 85.7 of the Health Professions Procedural
Code.

Requiring Dr. McNulty to post security acceptable to the CCO to guarantee the
payment of any amount he may be required to reimburse the CCO under the
order made in paragraph 3, above, by paying the CCO $25,000.00 by
December 2021, to be held in trust on his behalf. The unused portion of the
security as at December 31, 2022 will be returned to Dr. McNulty.

Requiring that the results of the proceeding be recorded in the public portion of
the Register and published in the Annual Report or other publications at the
discretion of the CCO.

The College and the Member also requested that the Panel make the following order

regarding costs:

1.

Requiring Dr. McNulty to pay $25,000.00 to the CCO to partially pay for its costs
of the investigation and the costs and expenses of the hearing and of legal
counsel, to be paid to the CCO within 10 business days of the date of the
hearing.

The Joint Submission as to Penalty, which was signed by Dr. McNulty, also contained

the following:

Dr. McNulty acknowledges that he received advice from his counsel,

Valerie Wise, prior to entering into this Resolution Agreement, and affirms
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that he is signing the Joint Submission on Penalty and on Costs freely and

voluntarily.

Penalty Decision and Reasons

The Panel was of the view that the parties had come to a fair and equitable resolution,

having carefully balanced the issues of protection of the public interest and remediation
of the Member and his practice. Ms. Wise stated that by agreeing to the facts the

Member has accepted responsibility for his actions. Dr. McNulty has thereby reduced

the delay and expense that would have been incurred in resolving the allegations at a

contested hearing. Mr. Paliare agreed.

The Panel therefore made an order:

l.

Il.

VI.

Requiring Dr. McNulty to appear before the panel to be reprimanded.

Directing the Registrar and General Counsel (“Registrar”) to revoke Dr. McNulty's
Member's certificate of registration, effective immediately.

Requiring Dr. McNulty to reimburse the CCO for funding provided to Patient A,
Patient B., Patient C., Patient D., Patient E., Patient F. and Patient G. under the
program required under section 85.7 of the Health Professions Procedural Code.

Requiring Dr. McNulty to post security acceptable to the CCO to guarantee the
payment of any amount he may be required to reimburse the CCO under the
order made in paragraph 3, above, by paying the CCO $25,000.00 by December
2021, to be held in trust on his behalf. The unused portion of the security as at
December 31, 2022 will be returned to Dr. McNulty.

Requiring that the results of the proceeding be recorded in the public portion of
the Register and published in the Annual Report or other publications at the
discretion of the CCO.

Requiring Dr. McNulty to pay $25,000.00 to the CCO to partially pay for its costs
of the investigation and the costs and expenses of the hearing and of legal
counsel, to be paid to the CCO within 10 business days of the date of the
hearing.
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Administration of Reprimand

It was noted on the record that the Joint Submission on Penalty (Exhibit6) contained an
Undertaking® marked as Exhibit “A”, that among other things expressly waived the right
of the Member to appeal* any decision by the Discipline Committee in relation to the
four Notice of Hearing, (Exhibits 1, 2, 3, and 4). Further, the Panel confirmed that the
Member was prepared for the oral reprimand to be administered immediately following
the Hearing. Consistent with the necessity to conduct the Hearing via videoconference
the Panel administered the oral reprimand in the same manner at the conclusion of the

Hearing.

|, Robert MacKay, sign this decision and reasons for the decision as Chair of this

Discipline Panel and on behalf of the members of the Discipline Panel listed below.

Mr. Robert MacKay, ‘Chair / Date:  Aug 6, 2021

Panel Members:

Dr. Daniela Arciero
Mr. Robert MacKay
Dr. Steven Lester
Mr. Shawn Southern
Dr. Matthew Tribe

3 Appendix “B” of this Decision and Reasons.
4 Paragraph 5 Appendix “B”
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Appendix “A”

Allegations contained in the Notice of Hearing,
Regarding Dr. Sean McNulty (Exhibit 1)

TAKE NOTICE THAT IT IS ALLEGED THAT:

1. You have committed an act of professional misconduct as provided by
subsection 51(1)(b.1) of the Health Professions Procedural Code of the Chiropractic
Act, 1991, S.0. 1991, c. 21, as amended, in that during the period 2010 - 2017,
while you were working as a chiropractor at Bristol Chiropractic & Massage Clinic
and/or Peak Results Health and Weliness in Mississauga, Ontario, on one or more
occasions, you sexually abused a patient known as “Patient A.”

2. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the Chiropractic Act,
1991, S.0. 1991, c. 21, as amended, and paragraph 1(2) of Ontario Regulation 852/93,
in that during the period 2010 - 2017, while you were working as a chiropractor at Bristol
Chiropractic & Massage Clinic and/or Peak Results Health and Wellness in
Mississauga, Ontario, on one or more occasions, you contravened a standard of
practice of the profession or failed to maintain the standard of practice expected of
members of the profession with respect to your conduct towards a patient known as
“‘Patient A.”

3. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the Chiropractic
Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(5) of Ontario Regulation
852/93, in that during the period 2010 - 2017, while you were working as a
chiropractor at Bristol Chiropractic & Massage Clinic and/or Peak Results Health
and Wellness in Mississauga, Ontario, you abused a patient known as “Patient A."
verbally and/or physically and/or psychologically and/or emotionally.

4 You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the Chiropractic Act,
1991, S.0. 1991, c. 21, as amended, and paragraph 1(33) of Ontario Regulation
852/93, in that during the period 2010 - 2017, while you were working as a chiropractor
at Bristol Chiropractic & Massage Clinic and/or Peak Results Health and Wellness in
Mississauga, Ontario, you engaged in conduct or performed an act or acts, that, having
regard to all the circumstances, would reasonably be regarded by members as
disgraceful, dishonourable or unprofessional with respect to your conduct towards a
patient known as “Patient A.”

Page 19 of 24



18

Allegations contained in the Notice of Hearing,
Regarding Dr. Sean McNulty (Exhibit 2)

TAKE NOTICE THAT IT IS ALLEGED THAT:

1. You have committed an act of professional misconduct as provided by
subsection 51(1)(b.1) of the Health Professions Procedural Code of the Chiropractic
Act, 1991, S.0. 1991, c. 21, as amended, in that during 2013 and 2014, while you
were working as a chiropractor at Bristol Chiropractic & Massage Clinic and/or Peak
Results Health and Wellness in Mississauga, Ontario, on one or more occasions,
you sexually abused a patient known as “Patient B.”

2. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the Chiropractic Act,
1991, S.0. 1991, c. 21, as amended, and paragraph 1(2) of Ontario Regulation 852/93,
in that during the period 2013 - 2016, while you were working as a chiropractor at Bristol
Chiropractic & Massage Clinic and/or Peak Results Health and Wellness in
Mississauga, Ontario, on one or more occasions, you contravened a standard of
practice of the profession or failed to maintain the standard of practice expected of
members of the profession with respect to your conduct towards a patient known as
“Patient B.”

3. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the Chiropractic
Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(5) of Ontario Regulation
852/93, in that during the period 2013 - 2016, while you were working as a
chiropractor at Bristol Chiropractic & Massage Clinic and/or Peak Results Health
and Wellness in Mississauga, Ontario, you abused a patient known as “Patient B.”
verbally and/or physically and/or psychologically and/or emotionally.

4. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the Chiropractic Act,
1991, S.0. 1991, c. 21, as amended, and paragraph 1(33) of Ontario Regulation
852/93, in that during the period 2013 - 2016, while you were working as a chiropractor
at Bristol Chiropractic & Massage Clinic and/or Peak Results Health and Wellness in
Mississauga, Ontario, you engaged in conduct or performed an act or acts, that, having
regard to all the circumstances, would reasonably be regarded by members as
disgraceful, dishonourable or unprofessional with respect to your conduct towards a
patient known as “Patient B.”
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Allegations contained in the Notice of Hearing,
Regarding Dr. Sean McNulty (Exhibit 3)

TAKE NOTICE THAT IT IS ALLEGED THAT:

1. You have committed an act of professional misconduct as provided by
subsection 51(1)(b.1) of the Health Professions Procedural Code of the Chiropractic
Act, 1991, S.0. 1991, ¢. 21, as amended, in that during the period 2014 - 2016,
while you were working as a chiropractor at Bristol Chiropractic & Massage Clinic
and/or Peak Results Health and Wellness in Mississauga, Ontario, on one or more
occasions, you sexually abused a patient known as “Patient C."

2. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the Chiropractic Act,
1991, S.0. 1991, c. 21, as amended, and paragraph 1(2) of Ontario Regulation 852/93,
in that during the period 2014 - 2016, while you were working as a chiropractor at Bristol
Chiropractic & Massage Clinic and/or Peak Results Health and Weliness in
Mississauga, Ontario, on one or more occasions, you contravened a standard of
practice of the profession or failed to maintain the standard of practice expected of
members of the profession with respect to your conduct towards a patient known as
“Patient C.”

H You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the Chiropractic
Act 1991, S.0. 1991, c. 21, as amended, and paragraph 1(5) of Ontario Regulation
852/93, in that during the period 2014 - 2016, while you were working as a
chiropractor at Bristol Chiropractic & Massage Clinic and/or Peak Results Health
and Weliness in Mississauga, Ontario, you abused a patient known as “Patient C.”
verbally and/or physically and/or psychologically and/or emotionally.

4. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the Chiropractic Act,
1991, S.0. 1991, c. 21, as amended, and paragraph 1(33) of Ontario Regulation
852/93, in that during the period 2014 - 2016, while you were working as a chiropractor
at Bristol Chiropractic & Massage Clinic and/or Peak Results Health and Wellness in
Mississauga, Ontario, you engaged in conduct or performed an act or acts, that, having
regard to all the circumstances, would reasonably be regarded by members as
disgraceful, dishonourable or unprofessional with respect to your conduct towards a
patient known as “Patient C."
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Allegations contained in the Notice of Hearing,
Regarding Dr. Sean McNulty (Exhibit 4)

TAKE NOTICE THAT IT IS ALLEGED THAT:

1. You have committed an act of professional misconduct as provided by
subsection 51(1)(b.1) of the Health Professions Procedural Code of the Chiropractic
Act, 1991, S.0. 1991, c. 21, as amended, in that while you were working as a
chiropractor at Bristol Chiropractic & Massage Clinic and/or Peak Results Health and
Wellness in Mississauga, Ontario, on one or more occasions, you sexually abused a
patient or patients, and in particular:

a) in or about 2011, you sexually abused a patient known as “Patient D.”;
and/or

b) during the period 2013 — 2015, you sexually abused a patient known
as “Patient E”; and/or

c) during the period 2014 — 2015, you sexually abused a patient known
as “Patient F”; and/or

d) during the period January 2017 — May 2018, you sexually abused a
patient known as “Patient G.”

2. You have committed an act of professional misconduct as provided by subsection
51(1)(c) of the Health Professions Procedural Code of the Chiropractic Act, 1991, S.0.
1991, c. 21, as amended, and paragraph 1(2) of Ontario Regulation 852/93, in that while
you were working as a chiropractor at Bristol Chiropractic & Massage Clinic and/or Peak
Results Health and Wellness in Mississauga, Ontario, on one or more occasions, you
contravened a standard of practice of the profession or failed to maintain the standard of
practice expected of members of the profession, and in particular, with respect to your
conduct:

a) during the period 1997 — 2020, towards a patient known as “Patient D.” ;
and/or

b) during the period 2009 — 2015, towards a patient known as “Patient E”;
and/or

¢) during the period 2014 — 2015, towards a patient known as “Patient F”;
and/or

d) during the period January 2017 — May 2018, towards a patient known
as “Patient G.”
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3. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the Chiropractic
Act 1991, S.0. 1991, c. 21, as amended, and paragraph 1(5) of Ontario Regulation
852/93, in that, while you were working as a chiropractor at Bristol Chiropractic &
Massage Clinic and/or Peak Results Health and Wellness in Mississauga, Ontario,
one one or more occasions you abused a patient or patients verbally and/or physically
and/or psychologically and/or emotionally, and in particular:

a) during the period 1997 —~ 2020, you abused a patient known as “Patient D.”

b) during the period 2009 — 2015, you abused a patient known as “Patient
E”: and/or

c) during the period 2014 — 2015, you abused a patient known as
“Patient F”; and/or

d) during the period January 2017 — May 2018, you abused a patient
known as “Patient G.”

4. You have committed an act of professional misconduct as provided by subsection
51(1)(c) of the Health Professions Procedural Code of the Chiropractic Act, 1991, S.0.
1991, c. 21, as amended, and paragraph 1(33) of Ontario Regulation 852/93, in that, while
you were working as a chiropractor at Bristol Chiropractic & Massage Clinic and/or Peak
Results Health and Wellness in Mississauga, Ontario, you engaged in conduct or
performed an act or acts, that, having regard to all the circumstances, would reasonably
be regarded by members as disgraceful, dishonourable or unprofessional with respect to
your conduct towards a patient or patients and in particular:

a) during the period 1997 — 2020, your conduct towards a patient known as
“‘Patient D.”

b) during the period 2009 — 2015, your conduct towards a patient known
as “Patient E”; and/or

c) during the period 2014 — 2015, your conduct towards a patient known
as “Patient F”; and/or

d) during the period January 2017 — May 2018, your conduct towards a
patient known as “Patient G.”
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UNDERTAKING
Exhibit “A”

To: The Registrar and General Counsel (“Registrar”)
of the College of Chiropractors of Ontario (“CCO”)

[, Dr. Sean McNulty, undertake to the Registrar and agree to do the following:

1. 1 will repay the CCO for any funding provided to the 7 patients | sexually abused
under the program required under section 85.7 of the Health Professions
Procedural Code;

2. | will post security acceptable to the CCO to guarantee the payment of any amount | may
be required to reimburse the CCO by paying the CCO $25,000.00 by December 2021, to
be held in trust on his my behalf. | understand the unused portion of the security as at
December 31, 2022 will be returned to me.

3. T will not apply for membership to the CCO in the future or to any other chiropractic
governing body in any jurisdiction.

4. 1 will pay to the CCO a total of $25,000.00 for the partial payment of its costs and
expenses related to the investigation, hearing expenses and costs, and legal costs
and expenses within 10 business days of the Discipline Committee hearing.

5. 1 will not appeal or ask for a judicial review of the decision of the Discipline
Committee provided that the findings are in accordance with the Resolution
Agreement and the Joint Submission on Penalty and Costs is accepted. In the
event that the findings differ from the Resolution Agreement or the Joint
Submission on Penalty and Costs is not accepted by the Discipline Committee, |
reserve the right to request an adjournment, call evidence, and make additional
submissions.

6. | acknowledge that | have been advised by the CCO to obtain legal advice prior to
executing this Undertaking and have obtained the advice of my counsel, Valerie
Wise. | am executing this Undertaking freely and voluntarily after reading and
understanding its contents.

Signed this day of July, 2021

Dr. Sean McNulty Witness
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Profession

Regulators
of Ontario ‘

Program Objectives

This program is designed to

provide professional regulators

with a comprehensive

orientation to the discipline

process. At the conclusion of the

session, participants will have an

understanding of:

v Relevant principles of
administrative law

v Roles of various participants
in the hearings process

v Activities that occur prior to a
hearing

v Procedures associated with
the process, including
hearings held electronically

v Responsibilities of panel
members

Note: scheduled subject to change

Faculty
Luisa Ritacca, Stockwoods LLP

&
Richard Steinecke,
Steinecke Maciura LeBlanc

Discipline Orientation
Committee Members

« Tina Langlois, College of
Medical Radiation & Imaging
Technologists of Ontario

¢ Genevieve Plummer, Ontario
College of Pharmacists

« Ravi Prathivathi, College of
Nurses of Ontario

ITEM 1.1.5

Discipline Orientation Workshop

83

Basic Session—October 1, 2021 Webinar

Conducting a Discipline Hearing - In-Person and Online Hearings

8:45 a.m.
9:00 a.m.

9:45 a.m.

10:00 a.m.

10:45 a.m.
11:00 a.m.

12:00 p.m.

1:00 p.m.

1:45 p.m.
2:00 p.m.
2:45 p.m.
3:00 p.m.

3:45 p.m.

Registration into the Go-To-Webinar System Opens

Introduction and Legal Framework

Topics include: applicable legislation, jurisdiction, the public in-
terest, confidentiality, disclosure, allegations, penalties, and
costs

BREAK

Principles of Administrative Law and Fitness to Practice Process
Topics include: nature of a hearing, natural justice, transparency,
burden of proof, and accountability, and how the FTP process
differs from discipline, and the definition of incapacity

BREAK

Pre-Hearing Procedures and Roles of Participants in the
Hearings Process

Role-play will focus on conducting a videoconference Pre-
Hearing Conference and the goal of narrowing the issues, coming
to an agreed statement of fact, and developing joint submissions
on penalty; discussion will focus on the roles of panel members,
members, prosecution and defence counsel, independent legal
counsel, intervenors, media, experts, witnesses, court reporters,
and staff

LUNCH BREAK

Roles of Participants in the Hearing Process (Continued) and
The Discipline Hearing

Discussion will focus on the roles of panel members, members,
prosecution and defence counsel, independent legal counsel,
intervenors, media, experts, witnesses, court reporters, and
staff: through a role-play, participants will experience an abbrevi-
ated, contested virtual hearing

BREAK
The Discipline Hearing (Continued)
BREAK

Responsibilities of Panel Members

Discussion will focus on panel member conduct prior to, during,
and after the hearing by using real case examples of situations
where panel member conduct is questioned (completion of as-
signed homework recommended)

Wrap Up and Closing of Session

All registration will be confirmed within five (5) business days. If you do not receive confirmation, please contact HPRO at
info@requlatedhealthprofessions.on.ca or by phone at 416-493-4076. See Registration Form for rates and payment information.




Program Description

This advanced program was
developed because of the success
of the Basic Program and an
identified need for advanced
training. It is a “beyond-the basics”
learning opportunity for
adjudicators. The advanced
program will help discipline panel
members develop their skills to
deal with challenging situations
while chairing hearings and
deliberations. The program is
intended to develop critical
thinking and the “how to” needed
to meet unique situations.
Participants will learn how to
confidently control the
proceedings, demonstrate
fairness, assess the evidence,
facilitate panel deliberations and
ensure adequatc rcasons for the
decision while meeting head-on, a
complex array of challenges that
can arise in hearings,

Note: scheduled subject to change

Faculty
Luisa Ritacca, Stockwoods LLP
&
Richard Steinecke,
Steinecke Maciura LeBlanc

Discipline Orientation
Committee Members

e Tina Langlois, College of
Medical Radiation & Imaging
Technologists of Ontario

* Genevieve Plummer, Ontario
College of Pharmacists

« Ravi Prathivathi, College of
Nurses of Ontario

Health

Profession
Regulators
of Ontario
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Discipline Orientation Workshop

| Advanced Session—October 7, 2021 Webinar

Conducting a Discipline Hearing - In-Person and Online Hearings

8:45 a.m.
9:00 a.m.

9:05 a.m.

9:35a.m.

9:55 a.m.

10:10 a.m.
10:25 p.m.

11:00 a.m.
11:15a.m.

11:45 a.m.
12:45 p.m.

1:25 p.m.
1:40 p.m.
2:30 p.m.
2:45 p.m.

3:45 p.m.

Registration into the Zoom Meeting

Welcome and Basic Overview

Introduction to the concepts of controlling the proceedings,
giving parties a fair opportunity to participate, explaining the
decision, and managing conflicts/potential bias

“Give Everyone a Chance” — Role Play

Participants will act out scenes which demonstrate the first and
last rule structure for objections, motions and submissions, and
how the panel ensures fairness to the parties

“You’re in Charge”

Participants will consider challenging situations that test the
panel’s ability to be in charge of conducting the hearing and
control the proceedings

BREAK
“You’re in Charge” (continued)

“Only the Evidence”
Participants will discuss how they would deal with the evidence
and how the evidence forms the basis for the decision

BREAK
“Only the Evidence” (continued)
LUNCH BREAK

“Explain Yourself”

Participants will interact to learn about the deliberation process,
highlighting the Chair’s role in leading the deliberation process
and how it is separated from the reason-writing process. A
perfunctory credibility assessment, which could lead to an
appeal, is highlighted; requirements for adequate reasons in
decision-write are also highlighted

BREAK
“Explain Yourself” {(continued)
BREAK

“No Connection with Participants”

Scenarios will be presented which demonstrate situations where
panel members may find themselves unwittingly mingling with
the parties or realize that they may know a witness from their
personal or professional lives

Concluding Remarks and Evaluation

All registration will be confirmed within five (5) business days. If you do not receive confirmation, please contact HPRO at
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Profession Reasons Writing Workshop 85

of Ontario

This interactive webinar was developed following feedback from HPRO's Discipline Orientation Workshops.
This distinct skillset is introduced in the Basic Session and discussed further in the Advanced, but it was
recognized that this topic deserved investment of dedicated time for education and training.

Day October 15, 2021
Time 9:30 a.m.-12:30 p.m.
Format Interactive webinar with poll questions, short writing assignments, breakout rooms for

discussion and additional assignments
Faculty Richard Steinecke, HPRO Legal Counsel

Registration 40 participants
Limitation

Objectives  Attendees will enhance their ability to write reasons for regulatory decision, including
developing the following skills:

Identifying the issues that need to be addressed

Developing deliberation styles that provide content of the reasons

=
=
= Providing explanations for the decision made
= Wording those explanations persuasively

=

Tallying tips on tough topics such as credibility, expert evidence and legal issues

Rate = $325 HST included
College to be invoiced for registrations submitted from that College; payment due in advance

Registration

Name:

College:
Email Address: Phone:

Email address of person completing form (if different):

Submit completed forms to Health Profession Regulators of Ontario (HPRO):
Email: info@regulatedhealthprofessions.on.ca

Fax: 1-866-814-6456

Mail: HPRO — Suite 301-396 Osborne St, PO Box 244, Beaverton ON LOK 1A0




ITEM 1.2

Generated Internally

College of Chiropractors of Ontario
Fitness to Practise Committee Report to Council
September 10, 2021

Members: Ms Robyn Gravelle, Chair
Dr. Dennis Mizel
Dr. Julia Viscomi

Staff Support: Ms Jo-Ann Willson, Registrar and General Counsel
Mr. Joel Friedman, Deputy Registrar

Committee Mandate
e To hear and determine allegations of mental or physical incapacity referred to the

committee by the Inquiries, Complaints and Reports Committee.
e To review applications for reinstatement following an incapacity finding.

The Fitness to Practise Committee has no recommendations at this time.

Since the last council meeting the committee has not held a meeting or hearing.
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Generated Internally

College of Chiropractors of Ontario 87
Inquiries, Complaints and Reports Committee Report to Council
September 10, 2021

Members: Dr. Sarah Green, Chair
Ms Anuli Ausbeth-Ajagu, Public Member
Dr. Colin Goudreau, Elected Member
Mr. Gagandeep Singh, Public Member
Dr. Carolyn Wood, non-Council
Staff Support: Ms Christine McKeown, Investigations, Complaints & Reports Officer
Ms Tina Perryman, Manager, Inquiries, Complaints & Reports

Committee Mandate

e To respond to inquiries, complaints and reports in a manner consistent with CCO’s
legislative mandate under the RHPA.

e To review investigation reports carried out pursuant to s. 75 of the RHPA, and to make
decisions concerning any further action, including the referral of specified allegations of
professional misconduct or incompetence to the Discipline Committee and the imposition
of interim terms, conditions or limitations on a member’s certificate of registration.

Since the last report to Council, the Inquiries, Complaints and Reports Committee (ICRC)
met on two occasions by zoom, we reviewed 72 complaints and four reports. ICRC made
decisions on 58 complaints. Two section 75(a) investigator appointments were approved by
the ICRC. Two 75(c) investigator appointments were requested by the ICRC. We conducted
3 oral cautions by zoom.

The Health Professions Appeal and Review Board (HPARB) upheld two Committee
decisions (attached).

Committee meetings have been scheduled to March 29, 2022 with a start time of 8:00 am.

We continue to work diligently to meet all time lines during the pandemic despite an
unprecedented number of complaints.
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Health Professions La Commission »
Appeal and Review d’appel et de révision
Board des professions de la santé
M
Ontario
In reply please quote: File # 20-CRV-0087) CONFIDENTIAL

(INGLIS-18-DE-07 (FRE

June 17, 2021 RE CEIVElj

Sharon lavsky JUN 17 2021 Counsel for Applicant via email
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Dr. Richard R. Minster Counsel for Respondent via email

1 rpi1EG OF CRIEOPRACTORS
| {8 GVTARID_

ISR ST

Dear Sharon llavsky and Dr. Minster:

RE: COMPLAINT REVIEW - CHIROPRACTIC
RiTA-LYNN FRENCH AND CHRISTINA InGLIs, D.C.

Enclosed herewith is a true copy of the Decision and Reasons of the Health Professions Appeal
and Review Board in the above-noted matter.

While your file is now closed, please note that parties to Complaint Reviews of the Health
Professions Appeal and Review Board have the right to request a judicial review of the Board’s
decision within 30 days of the date the decision was made!. You may wish to consider obtaining
legal advice to determine what options are available to you. To request a judicial review contact
the Divisional Court at 416-327-5100.

Yours sincerely,
HEALTH PROFESSIONS APPEAL AND REVIEW BOARD

J/ 4 I.’;
. / ) »
£ / / /If\‘_‘/{fgf’; r(f,l él’—/{:‘{( +~ g’-;{o

Per Natalie Moskowitz
Case Officer

Encl: Decision dated June 17, 2021

c. College of Chiropractors of Ontario (CCOPRA File # INGLIS-1 8-DE-07 (FRE)

1 Qection 5 of the Judicial Review Procedure Act

151 Bloor Strest West, 9" Floor Tel/Télé 416-327-8512 151, rue Bloor ouest, 9° ¢tage
Toronto, Ontario M58 154 Toll free/Sans frais 1-866-282-2179 Toronto, Ontario M5S 154
TTY/ATS 416-326-7TTY(889)

TTY Toll free/ATS sans {rais 1-877-301-0TTY(889)

Facsimile/Télécopieur 416-327-8524
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File # 20-CRV-0087

HEALTH PROFESSIONS APPEAL AND REVIEW BOARD

RECE |
PRESENT: ' C I V E D
Rob Steele, Designated Vice-Chair, Presiding JUN {7 200
Trina Morissette, Vice-Chair
Yasmeen Siddiqui, Board Member 1 COLLECE OF CHIROPRACTORS

‘- OF GNILRID

Review held on June 2, 2021, in Ontario (by teleconference)

IN THE MATTER OF A COMPLAINT REVIEW UNDER SECTION 29(1) of the Health
Professions Procedural Code, Schedule 2 to the Regulated Health Professions Act, 1991, Statutes
of Ontario, 1991, ¢.18, as amended

BETWEEN:
RITA-LYNN FRENCH
Applicant
and
CHRISTINA INGLIS, DC

Respondent
Appearances:
The Applicant: Rita-Lynn French
For the Applicant: Sharon Ilavsky, Counsel
The Respondent: Christina Inglis, DC
For the Respondent: Richard R. Minster, MD, Counsel
For the College of Chiropractors of Ontario: Tina Perryman, Representative

DECISION AND REASONS

L DECISION
1. The Health Professions Appeal and Review Board confirms the decision of the Inquiries,

Complaints and Reports Committee of the College of Chiropractors of Ontario to take no

further action.
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2 This decision arises from a request made to the Health Professions Appeal and Review
Board (the Board) by Rita-Lynn French (the Applicant) to review a decision of the
Inquiries, Complaints and Reports Committee (the Committee) of the College of
Chiropractors of Ontario (the College). The decision concerned a complaint regarding the
conduct and actions of Christina Inglis, DC (the Respondent). The Committee

investigated the complaint and decided to take no further action.

II. BACKGROUND

3. The Respondent is a chiropractor.

4. The Applicant is the friend of a woman who is the Respondent’s next-door neighbour
(the neighbour).

5. The Respondent has never provided care to the Applicant nor the neighbour.

6. It was a personal dispute between the neighbour and the Respondent that gave rise to the
complaint.

The Complaint

7. The Applicant expressed concern about the Respondent’s mental capacity and

complained that the Respondent has repeatedly harassed, bullied, abused and threatened
an elderly neighbour, who is 71 years of age, and cares for her 92-year-old mother, who
suffers from severe dementia, in her home, 24 hours a day, and specifically that the

Respondent:

. has run out of her house each time the neighbour is out mowing her lawn
or gardening, and either filming or taking pictures of the neighbour; or she
will stand, with arms crossed over her chest, in a very threatening stance

and glare at the neighbour while standing four inches from her face;
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o has threatened to burn down the neighbour’s fence;
° has placed seven cameras on her home facing the neighbour’s property;
° interferes with the use of the neighbour’s comfort and enjoyment of her
home;

e has telephoned police on at least seven occasions;
° has fabricated situations by putting words in the neighbour’s mouth; and
° has been physically and verbally aggressive.

The Response

8. In a letter of response to the complaint, the Respondent indicated that regrettably, her

relationship with the neighbour was acrimonious. The Respondent indicated that:

o The Applicant is a friend of the neighbour but did not reside at the
property or have direct and personal knowledge of the issues described in
her complaint letter as she was not present for the majority of events

described.

o The Respondent had never provided care to the Applicant or the
neighbour. The Applicant’s allegations did not relate to the Respondent’s

practice as a chiropractor.

o The Respondent had no history of mental health issues that would impact
her practice. There were no criminal, civil or other legal proceedings
against her or her family related to the complaint or any other events.
Neither herself, nor any member of her family, had been charged, cited, or

cautioned by the police.
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° The Respondent stated that the police had been involved and the
neighbour had been charged with trespassing and mischief. The

Respondent denied being threatening or abusive.
@ The Respondent provided three documents from the Barrie Police Service:

o a General Report dated September 8, 2018, which said in part:
“After speaking to all involved parties [the Respondent] and [the
neighbour] were cautioned for having any sort of physical

interaction with one another in the future”;

o) an Occurrence Summary dated November 21, 2018, which said

that [the neighbour] was cautioned on criminal harassment; and

o a copy of a document Commencing a Proceeding for a

Recognizance to Keep the Peace (Peace Bond).
Additional Information
9. The Applicant commented on the Respondent’s response, providing additional detail and
generally re-iterating her concerns. She attached letters supporting her allegations from a
friend of the neighbour, the neighbour’s sister, and the neighbour.
The Committee’s Decision

10.  The Committee investigated the complaint and decided to take no further action.

III. REQUEST FOR REVIEW

11.  Ina letter dated February 6, 2020, the Applicant requested that the Board review the

Committee’s decision.
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15.

93

POWERS OF THE BOARD

After conducting a review of a decision of the Committee, the Board may do one or more

of the following:

a) confirm all or part of the Committee’s decision;
b) make recommendations to the Committee;
¢) require the Committee to exercise any of its powers other than to request a

Registrar’s investigation.

The Board cannot recommend or require the Committee to do things outside its
jurisdiction, such as make a finding of misconduct or incompetence against the member
or require the referral of specified allegations to the Discipline Committee that would not,

if proved, constitute either professional misconduct or incompetence.

ANALYSIS AND REASONS

Pursuant to section 33(1) of the Health Professions Procedural Code (the Code), being
Schedule 2 to the Regulated Health Professions Act, 1991, the mandate of the Board ina
complaint review is to consider either the adequacy of the Committee’s investigation, the

reasonableness of its decision, or both.

The Board has considered the submissions of the parties, examined the Record of

Investigation (the Record), and reviewed the Committee’s decision.

Adequacy of the Investigation

16.

An adequate investigation does not need to be exhaustive. Rather, the Committee must
seek to obtain the essential information relevant to making an informed decision

regarding the issues raised in the complaint.
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The Committee obtained the following information:

o the Applicant’s letter of complaint;

© a letter of response from the Respondent;

. comments from the Applicant on the Respondent’s response;
o additional information from the Respondent;

o information from friends and family of the neighbour;

° information from a patient of the Respondent;

. videos from the Respondent’s home security system;

. the external investigator’s report; and

o the Respondent’s conduct history with the College.

At the Review, Counsel for the Applicant challenged the adequacy of the Committee’s
investigation. Prior to the Review, she provided the Board with a number of letters,
primarily from acquaintances of the Applicant, two of which contained additional witness
information to some of the events set forth in the Record. The remainder were character

references for the Applicant.

Counsel submitted that the character references and one of the witness statements refuted
the statements of one of the Respondent’s patients to the investigator, in which the patient
described the Applicant as having struggled with health issues and mental health issues.
Counsel asserted that, had the Committee acquired information similar to that which she
provided, it would not have accepted the view of the Respondent’s patient “at face

value”.

The Boatd is not persuaded that the Committee’s investigation was inadequate. The
Board notes that the information before the Committee clearly indicated significant
discrepancies in the points of view held by the Applicant and Respondent. The
Committee’s investigation had already obtained letters from numerous individuals, who

provided information and support for one or another of the parties.
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determinations, and hence that character testimonials for either party are not relevant to

The Board notes that the Committee is limited in its ability to make credibility

its decision. Even if this were not the case, there is nothing to suggest that the acquisition
of further opinions in support of either of the parties would have more fully informed the

Committee in its consideration of the matter.

The Board finds the Committee’s investigation obtained the essential information

relevant to making an informed decision regarding the issues raised in the complaint.

The Board notes that the Committee provided the parties with multiple opportunities to

provide information to the investigation, and that both parties did so.

There is no indication of further information that might reasonably be expected to have
affected the decision, should the Committee have acquired it. Accordingly, the Board

finds that the Committee’s investigation was adequate.

Reasonableness of the Decision

25.

In determining the reasonableness of the Committee’s decision, the question for the
Board is not whether it would arrive at the same decision as the Committee. Rather, the
Board considers the outcome of the Committee’s decision in light of the underlying
rationale for the decision, to ensure that the decision as a whole is transparent, intelligible
and justified. That is, in considering whether a decision is reasonable, the Board is
concerned with both the outcome of the decision and the reasoning process that led to
that outcome. The Board considers whether the Committee based its decision on a chain
of analysis that is coherent and rational and is justified in relation to the relevant facts and

the laws applicable to the decision-making process.
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26.  Inreaching its decision to take no further action, the Committee indicated that:

° Regardless of how the situation between the parties developed, it was
unfortunate. It noted that it appeared police cautioned both the neighbour

and the Respondent on September 8, 2018.

° The Committee stated that any interaction may be viewed from different
perspectives and that it is not at liberty to speculate about how to fill in
any substantial gaps that might exist, nor is it in a position to assess

credibility.

° In circumstances such as the one in this case, where the Committee was
presented with conflicting versions of events, it does not have the
authority to favour one version over another without further information.
Questions of tone and body language (e.g. whether a person’s demeanour
indicated that she “means business”) are generally subjective and difficult

for any committce to assess.

® The videos provided allowed the Committee to see how (he Respondent
interacted with her neighbour while the neighbour was mowing her lawn.
Although the Committee stated it was sufficiently concerned about the
Respondent’s behaviour to request an investigation, it concluded that the

results of the investigation did not support any further action.

o The Committee found the link to chiropractic to be too tenuous. It found
no indication of any doctor-patient relationship between the Respondent
and any of the other people mentioned in the complaint, nor any
information other than the allegation itself to indicate that the neighbour
dispute had any impact on patients. Although the Applicant expressed

concerns about the Respondent’s mental health, the Committee found that
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there was insufficient information to warrant an incapacity investigation of

the Respondent.

The Positions of the Parties

27.

28.

29.

30.

Counsel for the Applicant took the position that the Committee’s decision was
unreasonable. She submitted that the Committee had improperly focused on what it
described as “the link to chiropractic”, ignoring what she characterized as the
Respondent’s violation of the Professional Misconduct regulation (the Regulation) under
the Chiropractic Act. Counsel asserted that the Respondent had clearly contravened

O. Reg. 852/93, 5. 1. 33, which defines “Engaging in conduct or performing an act that,
having regard to all the circumstances, would reasonably be regarded by members as

disgraceful, dishonourable or unprofessional” as an act of professional misconduct.

Counsel submitted that this provision of the Regulation was not restricted solely to the
conduct of the Respondent in her professional duties but applied outside of her
professional life. Counsel directed the Board’s attention to information demonstrating
that other Colleges have, on occasion, applied similar provisions in finding that their
members’ behaviours outside the professional realm have constituted professional

misconduct.

Counsel for the Applicant argued that the Committee, being unable to make findings of
fact or credibility, should have referred the matter to the College’s Discipline Committee
for a hearing, in which credibility could be determined. She submitted that the Committee
had not provided reasons for not making such a referral and requested that the Board

direct the Committee to reter the matter for a hearing by the Discipline Committee.

Counsel for the Respondent submitted that the Committee had appropriately considered
whether the information acquired by its investigation warranted a referral to the
Discipline Committee. He asserted that the Committee properly concluded that, in all the

circumstances, such a referral was not warranted, noting that its decision referenced the
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conflicting versions of cvents documented, the lack of any doctor-patient relationship and
the lack of sufficient information pertaining to the Respondent’s possible mental health

issues.

Counsel for the Respondent further noted that the Respondent had no prior complaint
history with the College. He asked the Board to confirm the Committee’s decision to take

no further action.

Board Analysis

32.

33.

34.

The Board is not persuaded that the Committee was so narrowly focused on the
Respondent’s professional behaviour that it ignored the broader context of her private

behaviour as suggested by Counsel for the Applicant.

The Board notes that the Committee relied on the contemporaneous video recording of an
interaction between the Respondent and her neighbour in deciding to appoint an
investigator under section 75(1)(c) of the Code, observing that it was “sufficiently

concerned” enouglt to do so.

The Board notcs that the Applicant’s letter of complaint referenced College Policy P-054:
Determination of Good Character of an Applicant or Member. This policy sets out
factors that the Committee will consider when assessing the nature of a member’s
conduct, among them whether the conduct is a criminal offence or does the conduct relate
to the practice of chiropractic. In addition, the policy indicates that the Committee will
consider a number of factors in determining if the conduct affects suitability to practise,
among them the nature of the conduct, whether there was prior history, or issues related

to physical or mental capacity .

10
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Following its review of the investigatory materials, the Committee wrote in its decision:

Regardless of how the situation developed, it is unfortunate. However, no
further action by [the Respondent’s] professional regulator is warranted on
the information the Committee has at present. The Committee does note
that it appears police cautioned both [the neighbour] and [the Respondent]
on September 8, 2018.

The Committee clearly turned its mind to the overall behaviour of the Respondent
towards her neighbour. Its decision referenced the investigation materials before it which
contained multiple video records, police and court documents and information from
individuals supportive of both of the parties. While the Committee did not directly
reference the content of Policy P-054 in its decision, it made specific reference to the lack
of relation to the practice of chiropractic (“Overall, the link to chiropractic is too
tenuous”) and addressed its view of the Applicant’s concern about the Respondent’s

mental health.

The Committee’s mandate is to screen complaints about its members. The Committee
considers the information it obtains to determine whether, in all of the circumstances, a
referral of specified allegations of professional misconduct to the College’s Discipline

Committee is warranted or if some other remedial action, if any, should be taken.

It was open to the Committee to conclude that the Respondent’s behaviour warranted a
referral of specified allegations to a discipline hearing; however, it determined to
characterize the situation (including her behaviour) as “unfortunate”. In the Board’s view,
the Committee’s decision not to refer the matter to the Discipline Committee was
grounded in the Record and based on a chain of analysis that is coherent and rational and

justified by the facts.
Overall, given the circumstances of this complaint, where the complaint concerns are

based on the varying recollections of the parties, the Board concludes that the

Committee’s decision to take no further action is reasonable.

11
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neighbour, the Applicant and the Respondent. The information in the Record, including

The Committee addressed competing perspectives of the interactions between the

that provided by multiple outside individuals, only reinforced the divergent views of the
parties and did not provide any information that might assist the Committee in preferring
one account to the other. As there was insufficient information to determine which
version of events was more factual, it was reasonable for the Committee to take no

further action.

The Board notes that the Committee generally conducts a documentary review and is
limited in its ability to determine exactly what occurred in the circumstances. The
Committee is not an adjudicative body and does not make findings of credibility per se. It
is permitted to engage in some limited weighing of the facts to determinge if there were
reasonable grounds to believe misconduct has occurred. In the absence of any
independent information to support the Applicant’s complaint concerns, the Board finds

that the Committee’s decision to take no further action on the complaint was reasonable.

The Board finds that the Committee reviewed and relied on the information in the Record
to support its conclusions. The Committee’s decision makes it clear that it considered the
Applicant’s concerns with respect to the Respondent, addressed each of them, and
provided coherent reasons for its conclusions. Having considered the submissions of the
parties, the information in the Record and the Committee’s decision, the Board finds that
the Committee’s decision demonstrates a coherent and rational connection between the
relevant facts, the outcome of the decision and the reasoning process that led it to that

outcome, and that the decision as a whole is transparent, intelligible and justified.

The Board finds the Committee’s decision to be reasonable.

12
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44, Pursuant to section 35(1) of the Code, the Board confirms the Committee’s decision to

VL. DECISION

take no further action.

ISSUED June 17, 2021

S5,

Rob Steele

“Tring Morissette”
Trina Morissette

W /'égf.dd_}llfh k.

Yaémeen Siddiqui
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Dr. D. Shakiba Djeddi, D.C. Applicant Member
COLLEGE OF CHIROFRACTORS
Dr. Esther Konigsberg, MD { __OF ONTARI® Respondent

Dear Dr. Djeddi, Dr. Konigsberg

RE: COMPLAINT REVIEW - CHIROPRACTIC
D. SHAKIBA DJEDDI, D.C. AND ESTHER KONIGSBERG, MD

Enclosed herewith is a true copy of the Decision and Reasons of the Health Professions Appeal
and Review Board in the above-noted matter.

While your file is now closed, please note that parties to Complaint Reviews of the Health
Professions Appeal and Review Board have the right to request a judicial review of the Board’s
decision within 30 days of the date the decision was made!. You may wish to consider obtaining
legal advice to determine what options are available to you. To request a judicial review contact
the Divisional Court at 416-327-5100.

Yours sincerely,
HEALTH PROFESSIONS APPEAL AND REVIEW BOARD

T Moo T2

Natalie Moskowitz
Case Officer

Encl: Decision dated August 12, 2021

c. College of Chiropractors of Ontario (CCOPRA File # 19-MY-16(KONGSBERG))

1 Section 5 of the Judicial Review Procedure Act

151 Bloor Street West, 9" Floor Tel/Télé 416-327-8512 151, rue Bloor ouest, 9° étage
Toronto, Ontario M5S 154 Toll free/Sans frais 1-866-282-2179 Toronto, Ontario MS5S 184
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Facsimile/Télécopieur 416-327-8524
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File # 20-CRV-0468

HEALTH PROFESSIONS APPEAL AND REVIEW BOARD

PRESENT:

David Scrimshaw, Designated Vice-Chair, Presiding
Anna-Marie Castrodale, Board Member
Keith Thompson, Board Member

Review held on June 21, 2021 in Ontario (by written review)

IN THE MATTER OF A COMPLAINT REVIEW UNDER SECTION 29(1) of the Health
Professions Procedural Code, Schedule 2 to the Regulated Health Professions Act, 1991, Statutes
of Ontario, 1991, c.18, as amended

BETWEEN:
SHAKIBA DJEDDI, DC
Applicant
and
ESTHER KONIGSBERG, MD
Respondent
DECISION AND REASONS

I DECISION
1. The Health Professions Appeal and Review Board confirms the decision of the Inquiries,

Complaints and Reports Committee of the College of Chiropractors of Ontario to require

Dr. Shakiba Djeddi to attend an oral caution to adhere to:
e Standard of Practice-S-002: Record Keeping; and

e Standard of Practice S-022: Ownership, Storage, Security and Destruction of

Records of Personal Health Information.
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This decision arises from a request made to the Health Professions Appeal and Review
Board (the Board) by Shakiba Djeddi, DC (the Applicant) to review a decision of the
Inquiries, Complaints and Reports Committee (the Committee) of the College of
Chiropractors of Ontario (the College). The decision concerned a complaint by Esther
Konigsberg, MD (the Respondent) regarding the Applicant’s conduct and actions. The
Committee investigated the complaint and decided to require the Applicant to attend an

oral caution as noted above.

BACKGROUND

The Respondent, a physician, is the medical director of Integrated Medicine Consultants
Inc (IMCI). IMCI shared space with the [clinic]!, a chiropractic health centre that was
bought by the Applicant, a chiropractor, in November 2014.

In January 2017, the Respondent and IMCI moved out of the space.

The Complaint

The Respondent complained that the Applicant was not acting in a professional manner.
She wrote that when she and IMCI moved out of the clinic space, she requested IMCI’s
inactive files and was given “a couple of file boxes”. When she suggested there must
have been more, she was denied access to the file room and told she had been given all of
IMCI’s inactive patient charts. In April 2019, the Applicant emailed the Respondent that
three boxes of patient files had been found and the Respondent could collect them if she
paid a $1200 storage and administration fee. The Respondent’s understanding is that she
is the rightful custodian of these charts and they should be released to her practice. The
Respondent wrote: “There is no reason that there should be a cost associated with this
and in fact they had been lost for over two years at the jeopardy of IMCI’s patients and

my medical career.”

1 «“The [clinic]” is the operating name of a numbered Ontario corporation.

2
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6. The Applicant responded to the complaint indicating that the Respondent’s complaint
was a matter of a business arrangement with the [clinic] and not a matter to go to the

College. The Applicant further indicated that:
a. IMCI was never a separate entity but was operating as a service under the [clinic].
b. Some patients had shared services at the [clinic].

c. The Respondent was consistently taking files from the [clinic] without signing for

them.

d. There are no records of any patients who were denied access to their health

information and medical records.

e. Itis the Applicant’s professional obligation to ensure file and record transferring
in a timely manner. The [clinic] has accommodated dozens of chiropractic file

transfers to the previous owner’s clinic to ensure continuity of care.

f. Regarding the amount of the fee, the [clinic] will follow the suggested guideline
by the Personal Health Information Protection Act, 2004 (PHIPA) for reasonable

cost recovery for file transferring.

Respondent’s reply

7 The Respondent replied that the Applicant was incorrect in stating that IMCI was never a
separate entity and was one of the [clinic]’s incorporated entities that the Applicant
purchased and that this was a relationship between two independent businesses. The
Respondent further indicated that IMCI and the [clinic] had patients in common and that
patients’ charts were not sharcd. The Respondent questioned why the Applicant was
requesting that IMCI recover the medical records if the Applicant believed the records
belonged to the [clinic] and why the Applicant was charging storage fees when she did

not fulfil the request to return the records years earlier.
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Applicant’s reply

8.

In further correspondence, the Applicant stated that IMCI and the [clinic] were two

separate businesses and that IMCI was incorporated and run by the Respondent.

The Committee’s Decision

10.

11.

12.

The Committee investigated the complaint and decided to require the Applicant to attend

an oral caution to adhere to:
¢ Standard of Practice-S-002: Record Keeping; and

e Standard of Practice S-022: Ownership, Storage, Security and Destruction of

Records of Personal Health Information.

The Committee stated it was not in a position to opine as to the ownership or
custodianship of the physical files. The Committee commented that the Applicant
appeared unsure of her position in this regard, noting contrasting statements made by the
Applicant regarding ownership of IMCI, and correspondence between the parties

indicating that the Applicant did not dispute ownership of the files with the Respondent.

The Committee stated that a member may own the physical records or computer
hardware on which records are stored, but holds the information in trust and confidence
for the patient and that the important thing is to ensure that patients have access to their

information.

The Committee stated it decided to issue a caution because it appeared that the Applicant

may not have fulfilled her obligations in that regard, in two ways:
1. The files were found years after the Respondent left the practice; and

2. The proposed cost may be a barrier to access.
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13. The Committee noted that the College’s Standard of Practice S-022: Ownership, Storage,

Files found in 2019

Security and Destruction of Records of Personal Health Information provides:

A member must satisfy themselves that for each practice, a health
information custodian is designated to be responsible for records ...

It is important to remember that records must be maintained or be
accessible even after a practice has dissolved.

14.  The Committee further noted that the College’s Standard S-002: Record Keeping says in
part:
Every record of personal health information, which includes the patient
health record (including diagnostic images and accompanying reports)
and the financial record shall be retained in its entirety for at least seven
years following the patient’s last visit, or, if the patient was less than 18

years old at the time of his/her last visit, at least seven ycars following
the day the patient became or would have become 18 years old.

15. The Committee noted that one of the main reasons for retaining records is so that the
chiropractor can access them and that the Applicant “retained” the records (in that she
kept them instead of deliberately disposing of them). However, the Committee stated that
it appeared that the Applicant did not retain the records in a way that fulfilled her
obligation to be able to access them when needed, because it appears she did not find

them until 2019.

16.  The Committee found that if the records had been stored propetly, they should have been

accessible earlier.

Storage and admin fee

17. The Committee stated it understood how the Respondent could be surprised at the $1200
storage and admin fee required by the Applicant. The Committee stated that a fee usually

compensates someone for doing something that the payor wants them to do. The
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Committee noted the Respondent’s statement: “If she is claiming that she is charging
storage for those three boxes, it was her effort that those charts were housed in the

[clinic] at all as she did not fulfil the request to return them years earlier.”

18.  The Committee noted that both the College’s Standard of Practice S-002: Record
Keeping and PHIPA use the word “reasonable” in connection to fees and that decisions of

3 L

the Information and Privacy Commission state that the term “reasonable” for cost
recovery is not the same as “actual” cost recovery. The Committee commented that the
fact that it was apparently difficult for the Applicant to locate or retrieve the files spoke
more to her file management than it did to her entitlement to cost recovery and that if she

had kept them accessible, she would not have had trouble locating or retrieving them.

Complaint History

19.  The Committee noted that in a 2015 decision, the Committee advised the Applicant that
she
) Must provide the patient’s files to the patient upon request and on a timely
basis as provided by PHIPA4 and by Standard of Practice S-002: Record
Keeping;
° Must bill at a reasonable cost if she chooses to bill the patient for the files,

and at a reasonable cost as provided by PHIPA and by Standard of
Practice S-002: Record Keeping;

° Must at all times maintain confidentiality of her patients as provided by
PHIPA and by Standard of Practice S-002: Record Keeping; and

. Is responsible for the actions of her staff as provided by Guideline G-005:
Guidelines for Members Regarding Office Staff-

III. REQUEST FOR REVIEW

20.  Ina letter dated August 26, 2020, the Applicant requested that the Board review the

Committee’s decision.
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POWERS OF THE BOARD

After conducting a review of a decision of the Committee, the Board may do one or more

of the following:

a) confirm all or part of the Committee’s decision;
b) make recommendations to the Committee;
¢) require the Committee to exercise any of its powers other than to request a

Registrar’s investigation.

The Board cannot recommend or require the Committee to do things outside its
jurisdiction, such as make a finding of misconduct or incompetence against the member
or require the referral of allegations to the Discipline Committee that would not, if

proved, constitute either professional misconduct or incompetence.

ANALYSIS AND REASONS

Pursuant to section 33(1) of the Health Professions Procedural Code (the Code), being
Schedule 2 to the Regulated Health Professions Act, 1991, the mandate of the Board in a
complaint review is to consider either the adequacy of the Committee’s investigation, the

reasonableness of its decision, or both.

The Board has considered the submissions of the parties, examined the Record of

Investigation (the Record), and reviewed the Committee’s decision.

Adequacy of the Investigation

25.

An adequate investigation does not need to be exhaustive. Rather, the Committee must
seek to obtain the essential information relevant to making an informed decision

regarding the issues raised in the complaint.
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The Committee obtained the following documents:

. the Respondent’s initial complaint and subsequent correspondence;
@ the Applicant’s response and subsequent correspondence;
@ correspondence from another chiropractor with knowledge of the business

arrangements of the parties;
o the Applicant’s complaints history;
o the College’s Standard of Practice-8-002: Record Keeping; and

. the Coliege’s Standard of Practice S-022: Ownership, Storage, Security

and Destruction of Records of Personal Health Information

Neither the Applicant nor the Respondent submitted that there is further information that

the Commiittee should have gathered for its investigation.

The Board notes that both parties were given the opportunity to respond to each other’s

correspondence and the Committee obtained information from a witncss.

The Board finds the Committee’s investigation covered the events in question, and that it
obtained relevant information to make an informed decision regarding the issues raised in
the complaint. There is no indication of additional information that, if obtained, might

reasonably be expected to have affected the Committee’s decision.

Accordingly, the Board finds that the Committee’s investigation was adequate.

Reasonableness of the Decision

31.

In determining the reasonableness of the Committee’s decision, the question for the
Board is not whether it would arrive at the same decision as the Committee. Rather, the
Board considers the outcome of the Committee’s decision in light of the underlying

rationale for the decision, to ensure that the decision as a whole is transparent, intelligible

8
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and justified. That is, in considering whether a decision is reasonable, the Board is
concerned with both the outcome of the decision and the reasoning process that led to
that outcome. The Board considers whether the Committee based its decision on a chain
of analysis that is coherent and rational and is justified in relation to the relevant facts and

the laws applicable to the decision-making process.

32.  The Applicant submitted that the Committee’s decision is not reasonable because in her
correspondence, she clearly indicated that IMCI and Integrative Medicine Service? are

two different entities.

33.  The Board finds the Committee’s conclusions were reasonable regarding the Applicant’s
dealings with patient records. The Committee carefully reviewed the information

available and logically explained how it reached its conclusions.

34.  The Board finds that the Committee was reasonable in finding that the Applicant was
inconsistent in how she described the business arrangement between IMCI and the
[clinic] because the Applicant made statements in her correspondence that appeared to be
inconsistent. In her first correspondence with the Committee, the Applicant wrote:
“Integrative Medicine was never a separate entity, it was operating as part of a service
under 2150012 ONTARIO INC. O/A THE[CLINIC].” In this correspondence, the
Applicant gave no indication that “Integrative Medicine” did not refer to IMCI. In her
next correspondence with the Committee, the Applicant wrote: “Integrative Medicine
Consultant Inc. (IMCI) and 2150012 Ontario Inc. O/A the [clinic] are two separate

businesses.”

35.  In any case, the business arrangement was immaterial to the central issue for the

Committee to address, which was the handling of the patient records.

36.  The Record indicates that in 2017, the Applicant told the Respondent there were no
further patient records for the Respondent to collect and in 2019, the Applicant told the

2 “Integrative Medicine Services” appears to be a name the Applicant associates with “the [clinic]”.

9
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Applicant would have to pay $1200 for them. The Board finds that it was reasonable for

Respondent that there were patient records for the Respondent to collect and the

the Committee to find that these facts led to the conclusion that the Applicant did not
retain the records in a way that fulfilled her obligation to be able to access them when

needed.

In deciding to give the Applicant an oral caution, which will appear on the Applicant’s
public registry page with the College, the Committee appropriately recognized that
previous advice given to the Applicant regarding obligations under PHIPA for patient

records had not prevented the conduct that was the subject of this complaint.

The Board finds the Committee’s decision to be reasonable. The decision as a whole is
transparent, intelligible and justified. The Committee based its decision on a chain of
analysis that is coherent and rational and is justified in relation to the relevant facts and

the laws applicable to the decision-making process.

10



VI. DECISION 1 1 3

39.  Pursuant to section 35(1) of the Code, the Board confirms the Committee’s decision to

require the Applicant to attend an oral caution to adhere to:
e Standard of Practice-S-002: Record Keeping; and

e Standard of Practice S-022: Ownership, Storage, Security and Destruction of

Records of Personal Health Information.

ISSUED August 12, 2021

-~ - i

P
_J AT

s N\
David S€rimshaw

A

Anna-Marie Castrodale

Keith Thompson

11



ITEM 1.4

Generated Internally

College of Chiropractors of Ontario
Patient Relations Committee Report to Council 1 1 4
September 10, 2021

Members: Mr. Rob MacKay, Chair (Interim)
Ms Anuli Ausbeth — Ajagu
Dr. Colin Goudreau
Dr. Michelle Campbell, non-Council member
Dr. Ian Quist, non-Council member

Staff Support:  Mr. Joel Friedman, Deputy Registrar
Ms Jo-Ann Willson, Registrar and General Counsel

Committee Mandate

e To develop and implement a program/guidelines to enhance the doctor—patient

relationship.

e To develop and implement measures for preventing and dealing with sexual abuse of
patients.

e To develop, establish and maintain programs to assist individuals in exercising their
rights under the RHPA.

Since the last Council meeting, the Patient Relations Committee met on July 29, 2021.

The Committee continues to monitor funding for therapy for victims of sexual abuse related
to CCO Discipline and Inquiries, Complaints and Reports matters. The Committee approved
two new applications for funding for therapy.

The Committee reviewed recent discipline decisions related to sexual abuse of patients and
had a general discussions about further strategies to prevent the sexual abuse of Patients
including:

e The Committee will consider at its next meeting minor amendments to Standard of
Practice S-014: Prohibition of a Sexual Relationship with a Patient intended to
further clarify provisions around ending a doctor/patient relationship;

e CCO will further incorporate topics related to the prevention of sexual abuse into its
Record Keeping Workshop, which is a mandatory workshop for all new members of
CCO.

e CCO will communicate with stakeholders and other regulatory colleges about
consistent messaging and strategies.



ITEM 1.5

Generated Internally

College of Chiropractors of Ontario
Advertising Committee Report to Council 1 1 5
September 10, 2021

Members: Dr. Jarrod Goldin, Chair
Mr. Gagandeep Dhanda
Dr. Julia Viscomi
Dr. Colleen Pattrick, non-Council member

Staff Support: Mr. Joel Friedman, Deputy Registrar

Committee Mandate

e To review proposed advertisements by members to ensure compliance with
CCO’s Standard of Practice S-016: Advertising and Guideline G-016:
Advertising.

The Advertising Committee has not met since the last meeting of Council.

The Committee continues to review proposed advertisements submitted by members for
review, which include websites and electronic media.
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