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RHPA

Duties and Objects of Colleges

Duty of College

2.1 Itis the duty of the College to work in consultation with the Minister to ensure, as a
matter of public interest, that the people of Ontario have access to adequate numbers of
qualified, skilled and competent regulated health professionals. 2008, c. 18, s. 1.

Objects of College
3. (1) The College has the following objects:

|. To regulate the practice of the profession and to govern the members in accordance
with the health profession Act, this Code and the Regulated Health Professions
Act, 1991 and the regulations and by-laws.

2. To develop, establish and maintain standards of qualification for persons to be issued
certificates of registration.

3. To develop, establish and maintain programs and standards of practice to assure the
quality of the practice of the profession.

4. To develop, establish and maintain standards of knowledge and skill and programs (o
promote continuing evaluation, competence and improvement among the members.

4.1 To dewvelop, in collaboration and consultation with other Colleges, standards of
knowledge, skill and judgment relating to the performance of controlled acts
common among health professions to enhance interprofessional collaboration, while
respecting the unique character of individual health professions and their members.

5. To develop, establish and maintain standards of professional ethics for the members.

6. To develop, establish and maintain programs to assist individuals to exercise their
rights under this Code and the Regulated Health Professions Act, 1991.

7. To administer the health profession Act, this Code and the Regulated Health
Professions Act, 1991 as it relates to the profession and to perform the other duties
and exercise the other powers that are imposed or conferred on the College.

8. To promote and enhance relations between the College and its members, other
health profession colleges, key stakeholders, and the public.

9. To promote inter-professional collaboration with other health profession colleges.

10. To develop, establish, and maintain standards and programs to promote the ability
of members to respond to changes in practice environments, advances in
technology and other emerging issues.

11. Any other objects relating to human health care that the Council considers
desirable. 1991, c. 18, Sched. 2, s. 3 (1); 2007, c. 10, Sched. M, s. 18; 2009, c. 26,
s. 24 (11).

Duty
(2) In carrying out its objects, the College has a duty to serve and protect the public
interest. 1991, c. 18, Sched. 2, s. 3 (2).
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@ COLLEGE OF CHIROPRACTORS OF ONTARIO
_- MISSION, VISION, VALUES AND STRATEGIC OBJECTIVES

1.

MISSION

The College of Chiropractors of Ontario regulates the profession in the public
interest to assure ethical and competent chiropractic care.

VISION

Committed to Regulatory Excellence in the Public Interest in a Diverse
Environment.

VALUES

e Integrity

e Respect

e Collaborative
e Innovative

e Transparent
e Responsive

STRATEGIC OBJECTIVES

Build public trust and confidence and promote understanding of the role of
CCO amongst all stakeholders.

Ensure the practice of members is safe, ethical, and patient-centered.

Ensure standards and core competencies promote excellence of care while
responding to emerging developments.

Optimize the use of technology to facilitate regulatory functions and
communications.

Continue to meet CCO'’s statutory mandate and resource priorities in a
fiscally responsible manner.

Developed at the strategic planning session: September 2017



CCO CoDE OF CONDUCT FOR CURRENT AND
FORMER ELECTED AND PuBLIC MEMBERS OF
CouNCcIL AND NON-COUNCIL COMMITTEE MEMBERS

Executive Committee

Approved by Council: September 28, 2012

Amended: February 23, 2016, April 19, 2016, September 15, 2016
Re-Affirmed by Council: November 29, 2018

Current and former elected and public members of Council and non-Council committee
members must, at all times, maintain high standards of integrity, honesty and loyalty
when discharging their College duties. They must act in the best interest of the College.
They shall:

1. be familiar and comply with the provisions of the Regulated Health Professions
Act, 1991 (RHPA), its regulations and the Health Professions Procedural Code,
the Chiropractic Act 1991, its regulations, and the by-laws and policies of the
College;

2. diligently take part in committee work and actively serve on committees as
elected and appointed by the Council;

3. regularly attend meetings on time and participate constructively in discussions;

4. offer opinions and express views on matters before the College, Council and
committee, when appropriate;

5. participate in all deliberations and communications in a respectful, courteous and
professional manner, recognizing the diverse background, skills and experience of
members on Council and committees;

6. uphold the decisions made by Council and committees, regardless of the level of
prior individual disagreement;

7. place the interests of the College, Council and committee above self-interests;

8. avoid and, where that is not possible, declare any appearance of or actual conflicts
of interests!; -

9. refrain from including or referencing Council or committee positions held at the
College in any personal or business promotional materials, advertisements and
business cards;2

1 There is a general assumption of real or perceived conflict unless confirmation of no conflict by the
Executive Committee and/or Council, which will be addressed promptly.
2 This section does not preclude the use of professional biographies for professional involvement.



CCO Code of Conduct 2
November 29, 2018

10. preserve confidentiality of all information before Council or committee unless
disclosure has been authorized by Council or otherwise exempted under s. 36(1)
of the RHPA,;

11. refrain from communicating to members, including other Council or committee
members, on statutory committees regarding registration, complaints, reports,
investigations, disciplinary or fitness to practise proceedings which could be
perceived as an attempt to influence a statutory committee or a breach of
confidentiality, unless he or she is a member of the panel or, where there is no
panel, of the statutory committee dealing with the matter;

12. refrain from communicating to members and stakeholder® on behalf of CCO,
including on social media, unless authorized by Council*;

13. respect the boundaries of staff whose role is not to report to or work for individual
Council or committee members; and

14. be respectful of others and not engage in behaviour that might reasonably be
perceived as verbal, physical or sexual abuse or harassment.

Potential Breaches of the Code of Conduct

15. An elected or appointed member of Council or non-Council committee member
who becomes aware of any potential breach of this code of conduct should
immediately advise the President and Registrar, or if the potential breach involves
the President, advise the Vice President and Registrar; and

16. Potential breaches will be addressed first through informal discussion with the
Council member(s) or non-Council committee member(s), and subsequently by
written communication expressing concerns and potential consequences.

I, , Council member or non-Council committee member of the
College of Chiropractors of Ontarlo undertake to comply with the CCO Code of Conduct
for Current and Former Elected and Public Members of Council and Non-Council
Committee Members, both during and following my term on CCO Council or a
committee

Signature: Witness:

Date:

3 Stakeholders include professional associations, societies, and other organizations related to the regulation,
education and practice of chiropractic.

* This does not preclude Council members from communicating about CCO, provided they are not
communicating on behalf of CCO.



10.

11.

Rules of Order of the Council of the

College of Chiropractors of Ontario
Approved by Council: September 20, 2014
Amended: June 17, 2020

In this Schedule, "Council Member" means a Member of the Council of the CCO.

Each agenda topic may be introduced briefly by the person or committee
representative raising it. Council Members may ask questions for clarification.
However, a Council Member shall make a motion and another Council Member
shall second the motion before it can be debated.

When any Council Member wishes to speak, they shall so indicate by raising
their hand. When speaking the Council Member shall address the presiding
officer and confine themselves to the matter under discussion.

Staff persons and consultants with expertise in a matter may be permitted by the
presiding officer to provide information or answer specific questions about the
matter.

Observers at a Council meeting shall not speak to a matter that is under debate.

A Council Member shall not speak again on the debate of a matter until every
other Council Member of Council who wishes to speak to it has been given an
opportunity to do so. An exception is that the person introducing the matter or a
staff person or consultant may answer questions about the matter. Council
Members shall not speak to a matter more than twice without the permission of
the presiding officer.

No Council Member may speak longer than five minutes upon any motion except
with the permission of the Council.

When a motion is under debate, no other motion can be made except to amend
it, to postpone it, to put the motion to a vote, to adjourn the debate or the Council
meeting or to refer the motion to a committee.

A motion to amend the motion then under debate shall be disposed of first. Only
one motion to amend the motion under debate can be made at a time.

When it appears to the presiding officer that the debate on a matter has
concluded, that Council has passed a motion to vote on the motion or that the
time allocated to the debate of the matter has concluded, the presiding officer
shall put the motion to a vote.

When a matter is being voted on, no Council Member shall enter or leave the
Council room, and no further debate is permitted.



Rules of Order of Council

12.

13.

14.

15.

16.

17.

18.

19.

20.

No Council Member shall be present in the room, participate in a debate or vote
upon any motion in which they have a conflict of interest, and the vote of any
Council Member so interested shall be disallowed.

Any motion decided by the Council shall not be re-introduced during the same
session except by a two-thirds vote of the Council then present.

Whenever the presiding officer is of the opinion that a motion offered to the
Council is contrary to these rules or the by-laws, the presiding officer shall rule
the motion out of order and give reasons for doing so.

The presiding officer shall preserve order and decorum, and shall decide
questions of order, subject to an appeal to the Council without debate.

The above rules may be relaxed by the presiding officer if it appears that greater
informality is beneficial in the particular circumstances unless the Council
requires strict adherence.

Council Members shall not discuss a matter with observers while it is being
debated.

Council Members shall turn off their electronic devices during Council meetings
and, except during a break in the meeting, shall not use their electronic devices.
Computers shall only be used during Council meetings to review materials
related to the matter under debate (e.g., electronic copies of background
documents) and to make personal notes of the debate. The presiding officer may
make reasonable exceptions (e.g., if a Council Member is awaiting an important
message on an urgent matter).

Council Members shall be silent while others are speaking.
In all cases not provided for in these rules or the by-laws, the current edition of

Robert's Rules of Order shall be followed so far as they may be applicable and
consistent with these rules.



List of Commonly Used Acronyms at CCO
as at June 10, 2021

Acronym Full Name

ACE Accessing Centre for Expertise, Institute of Health Policy, Management and Evaluation,
Dalla Lana School of Public Health, University of Toronto

ADR Alternative Dispute Resolution

AFC Alliance For Chiropractic (formerly CAC)

CCBC College of Chiropractors of British Columbia

BDC Board of Directors of Chiropractic

CCA Canadian Chiropractic Association

CCEB Canadian Chiropractic Examining Board

CCEC Council on Chiropractic Education (Canada)

SCERP Specified Continuing Education or Remediation Program

CCal Canadian Chiropractic Guideline Initiative

CCO College of Chiropractors of Ontario

CCPA Canadian Chiropractic Protective Association

CCRF Canadian Chiropractic Research Foundation

Chiropractic Act Chiropractic Act, 1991

CMCC Canadian Memorial Chiropractic College

CNO College of Nurses of Ontario

Code Health Professions Procedural Code, Schedule 2 to the RHPA

CONO College of Naturopaths of Ontario

CPGs Clinical Practice Guidelines

CPMF College Performance Measurement Framework

CPSO College of Physicians and Surgeons of Ontatio

CRC Chiropractic Review Committee

D’'Youville D’Youville College — Chiropractic Program

DAC Designated Assessment Centre

FCC Federation of Canadian Chiropractic

FCCOS(C) Fellow of the College of Chiropractic Orthopaedic Specialists (Canada)

FCCR(C) Fellow of the Chiropractic College of Radiologists (Canada)

FCCPOR(C) Fellow of the Canadian Chiropractic College of Physical and Occupational
Rehabilitation (Canada)

FCCS(C) Fellow of the College of Chiropractic Sciences (Canada)

FRCCSS(C) Fellow of the Royal College of Chiropractic Sports Sciences (Canada)

FCLB Federation of Chiropractic Licensing Boards

HARP Healing Arts Radiation Protection Act

HIA Health Insurance Act

HPARB Health Professions Appeal and Review Board

HPRAC Health Professions Regulatory Advisory Council

HPRO Health Profession Regulators of Ontario

ICRC Inquiries, Complaints and Reports Committee

LSO Law Society of Ontario

MESPO Model for the Evaluation of Scopes of Practice in Ontario

MOHLTC Ministry of Health and Long-Term Care

MTCU Ministry of Training, Colleges and Universities

NBCE National Board of Chiropractic Examiners

NHSU National University of Health Sciences — Chiropractic Program

NYCC New York Chiropractic College

OCA Ontario Chiropractic Association

OCRWG Ontario Chiropractic Reform Working Group

ODP Office Development Project

OFC Office of the Faimess Commissioner

OHIP Ontario Health Insurance Plan

OHPR Ontario Health Professions Regulators




Acronym Full Name

OHR OntarioHealthRegulators.ca (HPRO’s public-focused website)
OHRC Ontario Human Rights Commission

PHIPA Personal Health Information Protection Act

PPA Protecting Patients Act, 2017

PIPEDA Personal Information and Protection of Electronic Documents Act
PSA Professional Standards Authority for Health and Social Care (U.K.)
RFP Request for Proposal

RHPA Regulated Health Professions Act, 1991

SCERP Specified Continuing Education or Remediation Program

SOAR Society of Ontario Adjudicators and Regulators

SPPA Statutory Powers Procedural Act

SWOT Strengths, Weaknesses, Opportunities, Threats

TCL Terms, Conditions and Limitations

uoIT University of Ontario Institute of Technology

UQTR Université du Québec a Trois-Riviéres

WHO World Health Organization

WSIB Workplace Safety and Insurance Board




Page
No.

10

11

29

34

36

COUNCIL MEETING

Friday, February 25, 2022 (8:30 a.m. —1:00 p.m.) ?

Virtual Meeting using Zoom Platform

(During COVID-19 Pandemic)
Attendees

Council members

Mr. Joel Friedman, Deputy Registrar

Ms Beth Ann Kenny, Recording Secretary
Ms Jo-Ann Willson, Registrar and General Counsel

AGENDA (Public) 2 3

ITEM Action
Required

CALL TO ORDER AND WELCOME °

1. Consent Agenda Approve

1.1 Discipline Committee Report
1.1.2 CCOv Dr. Joel Kerr (received
January 21, 2022)

1.1.3 CCO v Dr. Scott Huehn (received
February 8, 2022)

1.1.4 COVID-19 Protocols for In-
Person Hearings (draft)

1.2 Fitness to Practise Committee

1 Subject to Council’s direction.
2 The main agenda includes only those matters requiring action by Council including high priority matters
relating directly to CCO’s public interest role and mandate. Background information for review and
information is included in the Compendium Volume.
3 1f you would like the complete background documentation relating to any item on the agenda, please speak
to Dr. Mizel, President and Ms Willson (information may be subject to confidentiality provisions).

4 Subject to Council’s direction.
5 Council members to be familiar with and comply with the rules of order. If required, Ms Gravelle, Treasurer,
is parliamentarian.

Action By
Mizel

Council

Priority
Level 4

High

High



Council Meeting Agenda (Virtual) — February 25, 2022 (Public)

Page ITEM Action Action By  Priority
No. Required Level 4

Report

37 1.3 Inquiries, Complaints, and
Reports Committee (ICRC)
Report

Health Professions Appeal and Review
Board (HPARB) Decisions

38 1.3.1 Ryan Armstrong and Mathew
Posa, Holly McGrady received
January 4, 2022 (ICRC decision
upheld) ©

47 1.3.2 Ryan Armstrong and Benjamin
Hardick received February 2,
2022 (ICRC decision returned) ’

59 1.3.3 Anwar Kallab and Keith Klover
received November 23, 2021
(ICRC decision upheld)

68 1.3.4 Nathalie Xian Yi Yan and
Graham Kucan received
December 21, 2021 (ICRC
decision upheld)

80 1.3.5 Gus Tsioafas and Timothy
McGuire received February 7,
2022 (ICRC decision upheld)

92 1.4 Patient Relations Committee Report

94 1.5 Registration Committee Report

96 1.5.1 Communication dated November
18, 2021 from Office of the
Fairness Commissioner (OFC) —
Phase Il of Risk-Informed
Compliance Framework 8

102  1.5.2 Communication dated February
2, 2022 from Office of the
Fairness Commissioner re: new
Legislated Obligations and Fair
Registration Best Practices Guide

8 HPARB reconsidered its original decision to refer an ICRC decision back to the committee and confirmed the
original decision.

7 HPARB decision to return to ICRC (member requested review).

& Online response provided by December 10, 2021 deadline date.



Council Meeting Agenda (Virtual) — February 25, 2022 (Public)

Page
No.

105

106
125
129

157

ITEM

1.6 Advertising Committee Report

2. Main Agenda

2.1 Conflict of Interest

3. Adoption of Minutes *

3.1 November 25, 2021

3.3 November 26, 2021 (training)

3.4 Slide Deck from November 26, 2021
Training Session — Top Ten
Regulatory Practices

4. Committee Reports

4.1 Executive Committee Report

Move in Camera *?

°To be reviewed at next Registration Committee meeting (scheduled for March 22, 2022).

Action
Required

Adopt Council

Review/  Council
Declare
any real
or
perceived
conflicts
of
interest
as agenda
item
reached
10

Council
Council

Approve
Approve
FYI

Mizel/
Council

Report/
Approve
Recom-
menda-
tions

Review Council

10 standing conflicts of interest do not need to be declared at every meeting.
11 Only members present at the meeting should approve the minutes. Once Council minutes are approved,
they are posted on CCQO’s website with the relevant Council information package.
121n accordance with Ss. 7(2) of the Code, Council may go in camera to discuss items identified in Ss. 7 (2) of

the Code, such as financial matters, government relations, and legal advice. Tentative start time for in camera
session: 11:00 a.m.

Action By

Priority
Level 4

I%

I%

I%

I%



Council Meeting Agenda (Virtual) — February 25, 2022 (Public)

Page ITEM Action Action By | Priority
No. Required Level 4
Documents

Move Out of Camera and Ratify
Decisions made In Camera

Ministry of Health
423 4.1.33 Feedback dated November 26, FYI
2021 from Ms Zahra Bolouk,
Senior Policy Analyst, Ministry
of Health re: November 26, 2021

Training Day
College Performance Measurement Verbal Willson/  Medium
Framework (CPMF) 13 14 Report Friedman
425  4.1.34 Communication dated November Review  Council Medium

22, 2021 from Sean Court,
Assistant Deputy Minister re:
Formal launch of the 2" iteration
of the CPMF
498  4.1.35 CCO’s CPMF Action Plan — 2021 FYI
(January 14, 2022) and
Completion Report
515  4.1.36 Extract dated January 7, 2022 FYI
HPRO CPMF Network Meeting
Summary 1
Other Ministry Matters
517  4.1.37 Memo dated November 25, 2021  FYI
re: Staffing Change
Accessing Centre for Expertise (ACE)

13 CCO’s CPMF Report was submitted on March 31, 2021 and is available on CCO’s website. An updated report
is due by March 31, 2022.

14 Strategic Planning is referenced in CCO’s CPMF Action Plan. Strategic Planning has been deferred until in
person meetings can be conducted safely. Previous topics to be considered include emergency preparedness
plan, CCO’s Position Statement on Chiropractic and the Immune System (through a public interest lens), Core
Competencies for Council Members (now completed), Council Evaluation (in process) and Learnings from the
Pandemic (SWOT Analysis).

15 Original Report approved by the Executive Committee: May 14, 2021 and reported to Council: June 16,
2021. Action Plan to be reviewed and implemented by all committees.

16 Mr. Friedman is attending HPRO CPMF meetings.



Council Meeting Agenda (Virtual) — February 25, 2022 (Public)

Page ITEM Action Action By  Priority
No. Required Level 4

520  4.1.38 Context COVID: Understanding  FYI
the Evidence, Policy and
Regulatory Implications of the
Relationship between
Chiropractic and Immunity
(final report dated November 26,
2021) V7

560  4.1.39 President’s Message dated FYI
December 10, 2021 (including
circulation of ACE Report)

576  4.1.41 ACritical Evaluation of the FYI
World Federation of
Chiropractic’s
Fatally Flawed Review of
Immunity and Chiropractic (May
7, 2020)

581  4.1.42 Extrapolating Beyond the Data in  FYI
a Systematic Review of Spinal
Manipulation for
Nonmusculoskeletal Disorders: A
Fall From the Summit (February

25, 2021)
591 4.1.43 Information from CPSO re; FYI
Consultation Process and Posting
Guidelines *
Elections ° Verbal Willson Medium

Report
592 4.1.44 Notice of Election Documents for
Districts 2, 3 and 4 %°
604  4.1.45 Competencies for Council and
Committee Members
617 4.1.46 Terms of Reference for Election
Review Sub-Committee
619  4.1.47 Internal Policy: 1-014: Procedures
for Striking and Dissolving Sub-
Committees

17 All committees have been asked to review existing standards, policies and guidelines to determine if any
changes should be recommended in view of the ACE report.

19 Council members eligible for reelection may have a real or perceived conflict of interest.
20 When the by-laws are updated to include gender neutral language throughout, the election documents will
similarly be revised.



Council Meeting Agenda (Virtual) — February 25, 2022 (Public)

Page ITEM Action Action By  Priority
No. Required Level 4
633  4.1.49 Information re: Training Module  Verbal Willson Medium
February 23, 2022: Expectations  Report
of CCO Council and Committee

Members
Return to In Person Considerations Consider  Council Medium
timing
635 4.1.50 COVID-19 Protocols for In- Provide
Person Hearings (February 15, feedback/
2022) Revise
for in
person
meetings
637  4.1.51 Survey to Discipline Committee  Revise
members forin
person
meetings
Other Chiropractic/Health Related Primarily
Stakeholders FYI
(subject to
questions)

Federation of Canadian Chiropractic
(FCC)
640  4.1.52 Information re: Regulatory
Council meeting February 15,
2022 including Agenda,
Roadmap to Care, Code of Ethics
and meeting schedule
653  4.1.53 New College of Chiropractors of
Alberta Vaccine Policy and
Guidance dated December 2021
Ontario Chiropractic Association (OCA)
664  4.1.55 Correspondence dated January
11, 2022 re: Incentives and

21 pr. Mizel and Ms Willson attended the meeting on February 15, 2022. Code of Ethics approved in principle
by CCO Council on November 25, 2021.



Council Meeting Agenda (Virtual) — February 25, 2022 (Public)

Page ITEM Action Action By  Priority
No. Required Level 4
Delisting and response dated
January 24, 2022 %
679  4.1.56 Miscellaneous Bulletins

Canadian Memorial Chiropractic
College
707  4.1.57 Board of Governors
Announcements dated November
18, 2021 and January 27, 2022
Health Profession Regulators of Ontario
(HPRO)
718  4.1.59 2021 HPRO Communicators’
Day Conference Agenda dated
November 24, 2021 including
presentation by Joel Friedman
entitled Social Media
Misinformation/Disinformation
During COVID-19
745  4.1.60 Announcement dated January 11,
2022 from College of Nurses
entitled Moving Nursing
Applicants into the System:
College of Nurses of Ontario
partners with Ontario Health

I

789 4.2 Quality Assurance Committee Report = Report Gravelle igh

793  4.2.1 Agenda for Peer Assessor
Training Workshop January 29,
2022

797  4.2.2 Feedback re: training session

5. New Business

802 5.1 Communication to Council members  Discuss  Council High
dated February 7, 2022 re: Diversity, = Action
Equity and Inclusion (DEI) Plan Plan
Development

808 5.3 Extracts from CPMF re: DEI FYI

22 Correspondence will be reviewed by the Quality Assurance Committee for further response.



Council Meeting Agenda (Virtual) — February 25, 2022 (Public)

Page ITEM Action Action By  Priority
No. Required Level 4

DATE AND TIME OF MEETINGS 23

ADJOURNMENT

All Executive Committee and Council meetings are virtual and are scheduled from 8:30 a.m. — 1:00 p.m. unless
otherwise noted (no in person meetings until it is safe to do so).

Executive Committee Meeting Dates to December 2022

Year Date Time Event Location

2022 Friday, March 25 8:30 a.m.—1:00 p.m. Meeting Virtual
Wednesday, May 18 8:30 a.m.—1:00 p.m. Meeting Virtual
Friday, August 12 8:30 a.m.—1:00 p.m. Meeting TBD
Friday, October 21 8:30 a.m.—1:00 p.m. Meeting TBD

2 please mark your calendar and advise Rose Bustria ASAP if you are unable to attend any meetings.



Council Meeting Agenda (Virtual) — February 25, 2022 (Public)

Year Date Time Event Location
2022 Wednesday, February 6:00 p.m.—8:00 p.m. Training Module for Virtual
23 candidates in CCO
elections or
Noncouncil
committee member
candidates:
Expectations of CCO
Council and
Committee Members
Friday, February 25 8:30 a.m.—1:00 p.m. Meeting Virtual
Wednesday, April 20 8:30 a.m.—1:00 p.m. Meeting Virtual
Thursday, April 21 8:30a.m.—1:00 p.m. Meeting (elections/ Virtual
orientation)
Tuesday, June 21 6:00 p.m.—9:00 p.m. Annual General TBD
Meeting
Wednesday, June 22 8:30 a.m.—1:00 p.m. Meeting TBD
Friday, September 9 12:00 p.m.—4:30 p.m. Meeting TBD
Saturday, September 10 | 8:30 a.m.—4:30 p.m. Strategic Planning/ TBD
Topic Specific
Meeting
Sunday, September 11 8:30a.m.—-11:30a.m. Strategic TBD
Planning/Topic
Specific meeting
Thursday, November 24 | 8:30a.m.—1:00 p.m. Meeting (budget) TBD
Friday, November 25 8:30a.m.—-11:30 a.m. Training TBD
Module/Topic
Specific Meeting
Friday, November 25 6:00 p.m.—9:00 p.m. Holiday Party TBD




ITEM 1.1 Generated Internally

10

College of Chiropractors of Ontario
Discipline Committee Report to Council
February 25, 2022

Committee Mr. John Southern, Chair

Members: Dr. Steven Lester
Dr. Dennis Mizel
Mr. Rob Mackay, Council Appointed member
Dr. Daniela Arciero, non-Council member
Dr. Murray Townsend, non-Council member
Dr. Matt Tribe, non-Council member

Staff Support: Ms Jo-Ann Willson, Registrar and General Counsel

Committee Mandate

e To adjudicate specified allegations of professional misconduct or incompetence
referred to the committee by the Inquiries, Complaints and Reports Committee.
e To review applications for reinstatement following a discipline hearing.

Since the last report to Council, there have been no meetings of the committee. However
there have been two hearings as follows:

e Dr. Joel Kerr — January 18, 2022

e Dr. Scott Huehn (Motion) — February 8, 2022

Decisions of these matters are attached.

There are two contested hearings that are scheduled:
e Dr. Allan Bortnick — February 28, 2022 — March 1-4, 2022 and March 7-11, 2022
e Dr. Brian Moore — September 15-16 and September 19-23, 2022 (tentative)

The Dr. Bortnick hearing is scheduled as an in person hearing and a number of safety
protocols will be in place to ensure the health and safety of all participants. The details
are still being finalized. A draft COVID Guidance document is attached to this report.

The Health Profession Regulators of Ontario (HPRO) is holding its next Discipline
Orientation on April 8, 2022 (Basic) and May 13, 2022 (Advanced). Just a reminder that
according to our bylaws, every member of Council is a member of the Discipline
Committee and as such may be called upon to serve on an upcoming panel. Therefore, if
any Council members are interested in the above training and have not attended the
program previously, please contact Ms Rose Bustria. The training is offered three times
per year.

The Chair would like to thank the members of the discipline committee for their time and
commitment. Also, thanks and much appreciation goes to all the members of Council
who have given their time and expertise to serve on a panel or panels. Thank you to Mr.
Rob MacKay, Council appointed member, for his leadership and mentoring and for
addressing urgent discipline matters in a timely manner. It has been a challenging time
but the Discipline Committee continues to meet its mandate while conducting hearings as
required to ensure compliance with CCO’s public interest mandate.



ITEM 1.1.2

j‘m. L},,M&a

DISCIPLINE COMMITTEE OF THE COLLEGE 1 1
OF CHIROPRACTORS OF ONTARIO

PANEL: Dr. Daniela Arciero (Chair)
Mr. Markus de Domenico
Dr. Dennis Mizel
Mr. Shawn Southern
Dr. Murray Townsend
BETWEEN:

COLLEGE OF CHIROPRACTORS

OF ONTARIO

-and -

DR. JOEL KERR
(Registration #5282)

e M S e ® i M N N’ e N’ N N’ N e’ e’ N’

Professional Member
Public Member
Professional Member
Public Member
Professional Member

Appearances:’
Mr. Chris Paliare and

Ms. Karen Jones for the College
of Chiropractors of Ontario

Ms. Valerie Wise and
Ms. Mina Karabit for Dr. Kerr

Heard: January 18, 2022

DECISION AND REASONS

| Also in attendance at the hearing were: Mr. Colin Stevenson, Independent Legal Counsel to the Panel; Ms. Jo-Ann
Willson, Registrar and General Counsel, CCO; and Ms. Liz Kichlua, Court Reporter.

Page 1 of 18
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DECISION AND REASONS

Introduction

This was a hearing before a panel of the Discipline Committee (the “Panel”) of the
College of Chiropractors of Ontario (the “College”) held on January 18, 2022. The
College has a mandate to regulate the practice of the chiropractic profession and to

govern its members and, in so doing, serve and protect the public interest.

The Hearing was held virtually using video conferencing with the consent of the parties

to comply with Provincial physical distancing recommendations.

The Allegations

The allegations against Dr. Joel Kerr (the “Member”) were set out in the Notice of
Hearing, dated October 4", 2021. The Notice of Hearing was entered as Exhibit 1 at
the hearing and the allegations contaired in the Notice of Hearing are attached as

Appendix “A" of the Panel's Decision and Heasons.

Mr. Paliare, on behalf of the College, stated that there had been discussions with the
Member that had resulted in a Resoiution Agreement. The College and the Member
would therefore be jointly presenting an Agreed Statement of Facts and, if accepted by

the Panel, a Joint Submission as to Penalty and Costs would then be made.

Agreed Statement of Facts

The Agreed Statement of Facts? which had been signed by the parties was entered as
Exhibit 2. During the submissions that followed, Mr. Paliare reviewed the Agreed
Statement of Facts in its entirety. The Agreed Statement of Facts, Exhibit 2, provided

as follows:

2 The evening before the Hearing, exhibits 2 and 3 were delivered to the Panel members in the interests
of hearing economy and on consent of the parties.
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Background

Dr. Joel Kerr (“Member”) became a member of the College of
Chiropractors of Ontario (“CCO”) in 2007. He has no history of

complaints and no previous referrals to the Discipline Committee.

The Member owns, operates, and practices chiropractic at The Health

Institute (“Institute”) in Scarborough, Ontario.

The Complaint

On March 2, 2020, Green Shield Canada (“GSC”") complained to the
CCO, alleging the Member was submitting false claims to GSC for

treatments that were not provided.

4, According to GSC, it had received @ cornplaint from a plan member who
claimed insurance claims had been submitted to GSC by the Institute on

the plan member's behalf for services that were not provided.

GSC then sent an undercover investigator to the Institute on two
occasions to receive chiropractic treatment. On one occasion, the
undercover investigator was assessed by the Member. On the second
occasion, the undercover investigator did not see the Member. Rather,

he performed exercises under the supervision of a personal trainer.

The Institute then submitted claims to GSC for six chiropractic
treatments provided by the Member to the undercover investigator.
GSC requested the Member provide health records in support of the
claims, and he submitted patient health records indicating he had
provided five chiropractic treatments to the undercover investigator. The

undercover investigator had not been at the Institute for four of the dates
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for which there were records of chiropractic treatment in his health
record. Two of the records of chiropractic treatment pre-dated the
undercover investigator's attendance at the Institute for chiropractic
treatment.

The CCO Investigation

W CCO then requested the Member provide patient and financial records
for 8 patients, including the undercover investigator, over a nine month

period.

8. With respect to the undercover investigator, the records and information
confirmed there were treatment notes for five chiropractic treatments
and one chiropractic assassmeant, although the undercover investigator
had only received an assesamoent from the Member. The first
chiropractic treatment ciaimed by tha Institute (which was not provided)
was billed at $150.00 and the reiaining chiropractic treatments were
billed to GSC at $30.00 each. GSC paid a portion of each of the claims,
for a total of $412.

9. The records for the remaining seven patients showed:

a. The majority of claims that were made to GSC were not
supported by clinical notes. There were 450 claims for
services made to GSC, and there were no clinical notes
for 418 of the claims;

b. On several occasions, claims were submitted to GSC
for different services than the services invoiced to the
patients;

c. On several occasions, after GSC refused to pay for a
claim for a service, a subsequent claim was made to

GSC for the same date for a different service.
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However, the billing record to the patient did not show

the service in the subsequent claim.

Four of the patients were interviewed by the CCO investigator. Each
patient indicated that, on certain dates, they had received different
services than the services billed to GSC. For example, one patient said
she had received a personal training session and four physiotherapy
treatments during a particular period. However, the Institute had made
claims for five chiropractic treatments to GSC during that period. The
patient’s insurance covered chiropractic treatments but not

physiotherapy or personal training.

CCO Standards

11.

CCO Guideline G-014 — Delegation, Assignment and Referral of Care
permits chiropractors to assign professional activities to a staff person
under certain circumsiances:

Only procedures that are in the public domain can be assigned (i.e.,
controlled acts may et he assignedy;

The chiropractor remains responsible for the ongoing assessment, re-
assessment and monitoring of the patient’s plan of care and for any act
that is assigned to the staff person;

The chiropractor must ensure the staff person is competent to perform
the assigned procedure;

The chiropractor must communicate the assignment of care to the
patient and must document the assignment in the patient's record
including: the nature of the care to be assigned, who will perform the
assigned care, informed consent to the assignment and how the
assigned care services will be billed;

The assignment must be based on a chiropractic examination, diagnosis

and plan of care by the chiropractor;
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° A chiropractor must be onsite to supervise the performance of the
assigned care and ensure it complies with all legislation and CCO
standards of practice.

Admissions
12.  Had the Member testified, he would have said that:

a. The philosophy of care at the Institute was based on building a
strong body frame through exercise. Further to this philosophy,
the Member would assess a patient and then “prescribe” an
exercise program, which would be administered by a person who
was not a regulated health professional (a “health coach”). The
exercise program administered by the “health coach” would be
billed as chiropractic treatment or physiotherapy treatment;

b. On occasion, there was nic chiropractor on site to supervise the
performance of the paiiants’ uxsrcise programs;

c. He was ultimately responsible for the treatment, documentation
and billing at the Institute;

d. On occasion, without his direct involvement, when a patient’s
insurance coverage for a particular kind of treatment ran out, the
Institute billed GSC for the treatment as a different type of service
that was covered by insurance;

e. On occasion, without his direct involvement, the institute billed
GSC for a different service than the service it invoiced to the
patients;

f. He breached the standards of practice of the profession with
respect to record keeping;

g. He created false chiropractic records, submitted false claims to
GSC, and accepted payment for false claims with respect to the
undercover investigator;

h. On one occasion, because the Member knew that exercise

programs were not covered by GSC, he falsified a patient record
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of the undercover investigator in an attempt to satisfy the insurer

that therapy was being delivered, and not just exercise.

13.  Based on his admissions and the evidence obtained during the CCO
investigation, the Member admits that he committed acts of professional
misconduct, and in particular, as alleged in the Notice of Hearing dated
October 4, 2021, he:

a. Contravened a standard of practice of the profession or failed to
maintain the standard of practice expected of members of the

profession as set out in allegation 1;
b. Falsified records as set out in allegation 2;

c. Signed or issued, in his professional capacity, documents he
knew contained a false or misleading statement as set out in

allegation 3;

d. Submitted an account or charge for services that you knew was

false or misleading as set out in allegation 4; and

e. Engaged in conduct or performed an act, that, having regard to
all the circumstances, would reasonably be regarded by
members as disgraceful, dishonourable and unprofessional as

set out in allegation 5.

Other
14.  Dr. Kerr acknowledges that he received advice from his counsel, Valerie

Wise, prior to signing this Agreed Statement of Facts and affirms he is

signing it freely and voluntarily.
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Member's Plea

The Member admitted the Allegations contained in the Notice of Hearing (Exhibit 1). A
plea inquiry was conducted by the Panel Chair. At the conclusion of that process, the

Panel was satisfied that the admissions of professional misconduct by the Member were
voluntary, informed and unequivocal.

Decision

The Panel heard submissions by Mr. Paliare on behaif of the College, and Ms. Wise on
behalf of the Member with respect to the Agreed Statement of Facts. During those
submissions, the parties highlighted the admitted facts and invited the Panel to make
findings against the Member. In addition, the Panel sought and obtained advice from its
independent legal counsel, who reminded the Panel that only the Agreed Statement of
Facts could form the basis for their findings at this hearing.

After deliberation, the Panel was satisfied that the admissions of professional
misconduct made by the Member were supported by the agreed-upon facts contained in
the Agreed Statement of Facts.

Consequently, findings of professional misconduct were made against Dr. Joel Kerr in
relation to the allegations set out in the Notice of Hearing (Exhibit 1). In particular, the
Panel found that the Member had:

A. failed to maintain the standard of practice expected of members of the
profession with respect to his treatment and/or documentation and/or claims
made to Green Shield Canada, as described in Allegation #1;

B. falsified clinical and/or billing and/or claims records, as described in
Allegation #2;

C. signed or issued, in his professional capacity, a document he knew
contained a false or misleading statement with respect to treatment and/or
billing and/or claims made to Green Shield Canada, as described in
Allegation #3;
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D. submitted an account or charge for services that he knew was faise or
misleading to Green Shield Canada, as described in Allegation #4; and

E. engaged in conduct or performed an act, that, having regard to all the
circumstances, would reasonably be regarded by members as disgraceful,
dishonourable or unprofessional with respect to his treatment and/or
documentation and/or billing and/or claims made to Green Shield Canada.

Considering s. 49 of the Health Professions Procedural Code, the Panel relied
exclusively on the evidence presented at the hearing as contained in the Agreed
Statement of Facts (Exhibit 2) in reaching its decision. The Panel found that the facts it

contained provided a sufficient foundation for the findings of professional misconduct.

Penalty and Costs

Counsel for the College advised the Panel that a Joint Submission as to Penalty and
Costs had been agreed upon. The Joint Submission was entered as Exhibit 3. Mr.
Paliare and Ms. Wise made submissions in support of the Joint Submission. In
addition, the Panel sought and obtained advice frorm its independent legal counsel, Mr.
Colin Stevenson. Mr. Stevenson provided guidance concerning the approach that

Discipline panels should take when joint siibmissions are placed before them.
The Joint Submission invited the Panel to make an order regarding penalty:
1. Requiring the Member to appear before the panel to be reprimanded.
2. Directing the Registrar and General Counsel (“Registrar”) to suspend the
Member's certificate of registration for a period of 12 months

(“Suspension”), with the Suspension to take effect on January 18, 2022;

3. Directing the Registrar to impose the following terms, conditions and

limitations (“Conditions”) on the Member's certificate of registration:
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a. By October 18, 2022, the Member must;
i.  Successfully complete at his own expense the Legislation and
Ethics Examination and CCO’s Record Keeping Workshop; and
i. Review and undertake to the Registrar that he will comply with all
CCO regulations, standards of practice, guidelines and policies,
including but not limited to S-001: Chiropractic Scope of Practice;
S-002: Record Keeping, S-020: Communication and
Cooperation with CCO, G-008: Business Practices, G-014.
Delegation, Assignment and Referral of Care, and the
Professional Misconduct Regulation regarding business

practices.

b. Requiring the Member to be peer assessed at his own expense within

two months of returning to practice after the lifting of the Suspension;

c. Requiring the Member, at his own axpense and as soon as he returns
to practice following the littrg of the suspension, to enter into a
mentoring program approved of by the Registrar with a CCO member in
good standing who has been approved of in advance by the Registrar.
The Mentor will review and evaluate the Member's practise and billings,
and provide written reports to the Registrar at a frequency determined

by the Registrar. The Member will co-operate fully with the Mentor; and

d. Permitting the CCO, at its discretion and at the Member's expense, to
inspect the Member's practice at a maximum of four times in the two
years following the lifting of the suspension. The Member will co-operate

fully with the inspections.

4. Directing the Registrar to suspend 3 months of the Suspension if the
Member satisfactorily completes the Conditions set out in Paragraph 3a.,
above, by October 18, 2022.
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5. Requiring that the results of the proceeding be recorded in the public portion
of the Register and published in the Annual Report or other publications at

the discretion of the College of Chiropractors of Ontario.

The CCO and the Member also requested that the Panel make the following order

regarding costs:

1. Requiring the Member to pay $ 20,000.00 to the CCO by December 31,
2022, to partially pay for its costs of the investigation and the costs and

expenses of the hearing and of legal counsel.

The Joint Submission as to Penalty, which was signed by Dr. Kerr, also contained the

following:
Dr. Kerr acknowledges that h received advice from his counsel, Valerie

Wise, prior to entering inic this Resolution Agreement, and affirms that he

is signing the Joint Subimisaior: e Penalty and on Costs freely and

voluntarily.

Penalty Decision and Reasons

The Panel was of the view that the parties had come to a fair and equitable resolution,
having carefully balanced the issues of protection of the public interest and remediation

of the Member. The Panel sees the Member’s cooperation as indication that he has

acknowledged his wrongdoing.

By cooperating with the CCO, Dr. Kerr has avoided the delay and expense that would
have been incurred in resolving the allegations at a contested hearing. The Panel
agreed with the submission of the parties that given the findings we have made, the

suspension of the Member's certificate of registration is appropriate.

Page 11 of 18



22

The Panel therefore made an order:
1. Requiring the Member to appear before the panel to be reprimanded;

2. Directing the Registrar and General Counsel (“Registrar’) to suspend the
Member's certificate of registration for a period of 12 months (“Suspension”),

with the Suspension to take effect on January 18, 2022,

3. Directing the Registrar to impose the following terms, conditions and  limitations
(“Conditions”) on the Member's certificate of registration:

a. By October 18, 2022, the Member must:

i. Successfully complete at his own expense the Legislation and Ethics
Examination and CCQO’s Record Keeping Workshop; and

ii. Review and undertake to the Registrar that he will comply with all
CCO regulations, standards of practice, guidelines and policies,
including but not limitad to 8-001; Chiropractic Scope of Practice; S-
002: Record Keeping, 8-02¢: Communication and Cooperation with
CCO, G-008: Business Practices, G-014: Delegation, Assignment
and Referral of Care, and the Professional Misconduct Regulation

regarding business practices.

b. Requiring the Member to be peer assessed at his own expense within two
months of returning to practice after the lifting of the Suspension;

¢. Requiring the Member, at his own expense and as soon as he returns to
practice following the lifting of the suspension, to enter into a mentoring
program approved of by the Registrar with a CCO member in good standing
who has been approved of in advance by the Registrar. The Mentor will
review and evaluate the Member’s practise and billings, and provide written

reports to the Registrar at a frequency determined by the Registrar. The
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Member will co-operate fuily with the Mentor; and

d. Permitting the CCO, at its discretion and at the Member's expense, to
inspect the Member’s practice at a maximum of four times in the two years
following the lifting of the suspension. The Member will co-operate fully with

the inspections.

4. Directing the Registrar to suspend 3 months of the Suspension if the
Member satisfactorily completes the Conditions set out in Paragraph 3a.,
above, by October 18, 2022.

5 Requiring that the results of the proceeding be recorded in the public portion
of the Register and published in the Annual Report or other publications at

the discretion of the Cullege of Chiropractors of Ontario.

6. Requiring the member to pay $20,000 to the CCO by December 31, 2022
to partially pay for its costs of the investigation and the costs and expenses

of the hearing and of legal counsel.

Administration of Reprimand

it was noted on the record that the Joint Submission on Penalty (Exhibit 3) contained an
Undertaking® marked as Appendix “B”, that among other items, expressly waived the
Member's right of appeal* of any decision by the Discipline Committee in relation to the
October 4", 2022 Notice of Hearing (Exhibit 1). Further, the Panel confirmed that the
Member was prepared for the oral reprimand to be administered immediately following
the hearing. Consistent with the necessity to conduct the hearing via videoconference

the Panel administered the oral reprimand in the same manner at the conclusion of the

hearing.

3 Appendix “B" of this Decision and Reasons
4 Item 6 of Appendix B”
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|, Dr. Daniela Arciero, sign this decision and reasons for the decision as Chair of this
Discipline Panel and on behalf of the members of the Discipline Panel, as listed below.

oA
71— - (1L
Dr. Daniela Arciero, Chair Date: \ January 20, 2022

Panel Members:

Dr. Daniela Arciero

Mr. Markus de Domenico
Dr. Dennis Mizel

Mr. Shawn Southern

Dr. Murray Townsend
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Appendix “A”
Allegations contained in the Notice of Hearing,
regarding Dr. Joel Kerr (Exhibit 1)

TAKE NOTICE THAT IT IS ALLEGED THAT:

1. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the Chiropractic
Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(2) of Ontario Regulation
852/93, in that during the period January 1, 2019 — October 1, 2019, at The Health
Institute in Toronto, Ontario, on one or more occasions, you contravened a standard
of practice of the profession or failed to maintain the standard of practice expected of
members of the profession with respect to your treatment and/or documentation
and/or claims made to Green Shield Canada.

2. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Heaith Professions Procedural Code of the Chiropractic
Act, 1991, S.0. 1991, c. 21, as amandad, and paragraph 1(20) of Ontario Regulation
852/93, in that during the period curing the period January 1, 2019 — October 1,
2019, at The Health Institute in Toronic, Ontario, on one or more occasions, you
falsified clinical and/or billing and/or ciaimes records.

3. You have committed an act of profeszion:z: misconduct as provided by
subsection 51(1)(c) of the Health Professicns Procedural Code of the Chiropractic
Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(22) of Ontario Regulation
852/93, in that during the period January 1, 2019 — October 1, 2019, at The Health
institute in Toronto, Ontario, on one or more occasions, you signed or issued, in
your professional capacity, a document you knew contained a false or misleading
statement with respect to treatment and/or billing and/or claims made to Green
Shield Canada.

4. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the Chiropractic
Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(23) of Ontario Regulation
852/93, in that during the period January 1, 2019 — October 1, 2019, at The Health
Institute in Toronto, Ontario, on one or more occasions, you submitted an account or
charge for services that you knew was false or misleading to Green Shield Canada.

5. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professions Procedural Code of the Chiropractic
Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(33) of Ontario Regulation
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852/93, in that during the period January 1, 2019 — October 1, 2019, at The Health
Institute in Toronto, Ontario, on one or more occasions, you engaged in conduct or
performed an act, that, having regard to all the circumstances, would reasonably be
regarded by members as disgraceful, dishonourable or unprofessional with respect

to your treatment and/or documentation and/or billing and/or claims made to Green
Shield Canada.
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Appendix “B”
UNDERTAKING,
regarding Dr. Joel Kerr

To: The Registrar and General Counsel (‘Registrar”)
of the College of Chiropractors of Ontario (“CCQ")

, Dr. Joel Kerr, undertake to the Registrar and agree to do the following:

1. On or before October 18, 2022, | will:

a. Review, and undertake in writing to comply with, all CCO regulations,
standards of practice, policies and guidelines, including but not limited
including but not limited to S-001: Chiropractic Scope of Practice’ S-002:
Record Keeping, S-020: Communication and Cooperation with CCO, G-
008: Business Practices, G-014: Delegation, Assignment and Referral of
Care, and the Professional Misconduct Regulation regarding business
practices; and

b. Provide evidence that | have successfully completed, at my own expense,
the CCO's Legislation and Ethics Examination and the Record Keeping
Workshop

2. | will be peer assessed at my own xpenss within two months of returning to
practice after the lifting of the suspension referred to in the Resolution Agreement
at my Discipline Committee hearing.

3. At the time | return to practice following the lifting of the suspension, | wil, at my
own expense, enter into a mentoring program approved of by the Registrar with a
CCO member in good standing who has been approved of in advance by the
Registrar. | will co-operate fully with the Mentor.

4. | will permit the CCO, at its discretion and at my expense, to inspect my practice
a maximum of four times in the two years following the lifting of the suspension. |
will co-operate fully with the inspections.

5. | will pay to the CCO a total of $20,000.00 for the partial payment of its costs and
expenses related to the investigation and its hearing and legal costs by
December 31, 2022.

6. |agree to not appeal or ask for a judicial review of the decision of the Discipline
Committee so long as the decision of the Discipline Committee is in accordance
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with the Joint Submission on Penalty and Costs. In the event that the decision
differs from the Joint Submission on Penalty and Costs, | reserve the right to
request an adjournment, call evidence, and make additional submissions.

7. I acknowledge that failure to abide by any of the terms of this Undertaking could

result in the referral of specified allegations of professional misconduct to the
Discipline Committee.

8. | acknowledge that | have been advised by the CCO to obtain legal advice prior
to executing this Undertaking and have obtained the advice of my counsel,

Valerie Wise. | am executing this Undertaking freely and voluntarily after reading
and understanding its contents.

Signed this 13 day of January, 2022.

Dr. Joel Kerr Witness Signature
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DECISION AND REASONS

Introduction

This was a motion before a panel of the Discipline Committee (the “Panel’) of the
College of Chiropractors of Ontario (the “College”), held on Feb 3, 2022, in which the
College sought leave to withdraw the allegations against Dr. Scott Huehn (the
‘Member”) set out in the Notices of Hearing dated December 8, 2017, and April 30,
2021.

The motion was heard virtually using video conferencing with the consent of the parties

to comply with Provincial physical distancing recommendations.

Motion

After hearing from the parties and having been advised that the Member consented to
the Order sought, the Panel sought and received advice from Mr. Stevenson
Independent Legal Counsel to the Panel.

In reaching its decision, the Panel reminded itself of s. 49 of the Health Professions
Procedural Code and therefore relied exclusively on the evidence contain in the Motion
Record which was marked as Exhibit 1 and is on file at the College. It contains, among
other things, the two Notices of Hearing at issue, and an undertaking signed by the

Member, which is attached here as Appendix “A” because it is central to the decision
of the Panel.

Decision
Leave to withdraw Notice of Hearing Re: “Patient A.” dated December 8, 2017, and
Notice of Hearing Re: “Patient B.” dated April 30, 2021, was granted with reasons to

follow. These are the reasons for granting leave.
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Reasons for the Decision

In considering this motion in which the parties agree that a withdrawal is appropriate,
the Panel nonetheless focused on the issue of the public interest. The Panel agreed
with and accepted the submissions that granting leave to withdraw the allegations was
in the public interest. The most compelling assurances upon which we relied were:

e Those closest to the facts of the case, the College, College counsel, and the
Prehearing Conference Chair, all agree there was no reasonable prospect of
findings of professional misconduct at a contested hearing;

s Even if the necessary findings were made at a contested hearing, the Member's
certificate of registration could only be revoked for 5 years, whereas the
Undertaking by the Member here is to never seek registration again, whether in
Ontario or elsewhere;

e The patients known as A. and B. in this matter are still eligible for funding for
therapy or counselling, as provided in College Policy P-018;

e Members of the public can find assurances in the fact that the Member remains
under the Jurisdiction of the College and the Discipline Committee with respect to
the undertaking, and,

e As a result of this process, the Member has not practiced since August 29, 2018,
and will not practice going forward.

|, Robert MacKay, sign this decision and reasons for the decision as Chair of this Panel
and on behalf of the members of the Panel listed below.

u»/ //zz “{/

! Mr Robert MacKay, Chair Date: February 8, 2022 _

Panel Members:

Mr. Robert MacKay
Mr. Shawn Southern
Dr. Julia Viscomi
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Appendix “A”

UNDERTAKING

The Registrar and General Counsel (“Registrar”)
College of Chiropractors of Ontario (“CCO”)

Dr. Scott Huehn

I, Dr. Scott Huehn, undertake to the Registrar and agree to do the following:

1

|, Dr. Scott Huehn, resigned as a member of the CCO on August 30, 2018 after
allegations of professional misconduct about me had been referred by the
Inquiries, Complaints and Reports Committee to the Discipline Committee.

I undertake that | will never apply for membership with the CCO in the future or
with any other organization that licenses or regulates chiropractors in Canada or
any other jurisdiction.

| undertake that | will never work in any position that requires membership with
the CCO or any other chiropractic regulator. | will not use the title “chiropractor”,
practice chiropractic, hold myself out as someone entitled to practice chiropractic
in Ontario, and will not perform any of the controlled acts permitted to
chiropractors under the Chiropractic Act, 1991.

| undertake to pay to the CCO $10,000.00 by March 1, 2022 to partially
reimburse it for the costs of its investigation and its legal costs and fees.

| understand that, if | breach of this Undertaking and Acknowledgement, the CCO
will be at liberty to re-institute the proceedings arising from the Notices of Hearing
dated December 8, 2017 and Aprit 30, 2021 and | will

not raise any issues regarding delay in adjudication by the Discipline Committee
of the matters raised in the Notices of Hearing.

| agree that this Undertaking will be posted on the public portion of the
CCO's register and the following notation will be placed on the register:

Dr. Scott Huehn resigned his membership with the CCO after allegations of
professional misconduct about him had been referred by the Inquiries,
Complaints and Reports Committee to the Discipline Committee.
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6. | have obtained legal advice from my lawyer, Valerie Wise, prior to executing this
Undertaking. | am executing this Undertaking freely and voluntarily after reading
and understanding its contents.

Signed this day of January 2022

Dr. Scott Huehn Witness Signature

Witness name (please print)
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COVID-19 PROTOCOLS FOR IN-PERSON HEARINGS

©

February 14, 2022

PRrRoOTOCOLS

This document outlines the protocols required of in-person participants attending CCO
in-person hearings. In-person participants are required to comply with Ontario
Government COVID-19 direction https://covid-19.ontario.ca/public-health-
measures#returning-to-our-plan-to-safely-reopen-ontario and Ontario Regulation 364/20
https://www.ontario.ca/laws/regulation/200364.

The only individuals permitted in the hearing room are those essential to the hearing:
The panel

Court reporter

Lawyers for the member and the member

Lawyers for CCO and the Registrar/General Counsel

Independent legal counsel to the Discipline Committee

Witnesses, if any

All other individuals must join via Zoom.

The following protocols must be followed for all in-person participants attending a CCO
in-person hearing:

e All in-person participants must be fully vaccinated, unless they have a medical
reason for not being fully vaccinated. A fully vaccinated individual is defined as
any individual >14 days after receiving their second dose of a two-dose COVID-
19 vaccine series or their first dose of a one-dose COVID-19 vaccine series (i.e.,
Johnson and Johnson).

If an in-person participant has a medical exemption for not being fully vaccinated,
they must provide verification of a negative test result taken within 24 hours of
the in-person hearing.

e All in-person participants must be actively screened for COVID-19 prior to in-
person attendance, in accordance with the Ontario COVID-19 Customer
Screening guidance https://covid-
19.ontario.ca/screening/customer/? ga=2.84744793.1970726615.1644842014-
601665223.1622472110.
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e All in-person participants must wear masks (K95 or higher grade) at all times,
subject to the exceptions in Ontario Regulation 364/20, unless they are sitting and
remain seated and are able to maintain a physical distance of 6 feet from all other
individuals.

e Transparent partitions will be placed in a manner to separate in-person
participants.

e There will be HEPA filters and hand sanitizer readily available in the hearing
room.

 In-person participants must not move around or approach other individuals during
the hearing.



ITEM 1.2

Generated Internally
College of Chiropractors of Ontario 3 6

Fitness to Practise Committee Report to Council
February 25, 2022

Members: Ms Robyn Gravelle, Chair
Dr. Dennis Mizel
Dr. Julia Viscomi

Staff Support: Ms Jo-Ann Willson, Registrar and General Counsel
Mr. Joel Friedman, Deputy Registrar

Committee Mandate
e To hear and determine allegations of mental or physical incapacity referred to the

committee by the Inquiries, Complaints and Reports Committee.
e To review applications for reinstatement following an incapacity finding.

The Fitness to Practise Committee has no recommendations at this time.

Since the last council meeting the committee has not held a meeting or hearing.
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Generated Internally

ITEM 1.3

College of Chiropractors of Ontario
Inquiries, Complaints and Reports Committee Report to Council
February 25, 2022

Members: Dr. Sarah Green, Chair
Ms Anuli Ausbeth-Ajagu, Public Member
Dr. Colin Goudreau, Elected Member
Mr. Gagandeep Singh, Public Member
Dr. Carolyn Wood, non-Council
Staff Support: Ms Kelly Malcolm, Investigator
Ms Christine McKeown, Investigations, Complaints & Reports Officer
Ms Tina Perryman, Manager, Inquiries, Complaints & Reports

Committee Mandate

e To respond to inquiries, complaints and reports in a manner consistent with CCO’s
legislative mandate under the RHPA.

e To review investigation reports carried out pursuant to s. 75 of the RHPA, and to make
decisions concerning any further action, including the referral of specified allegations of
professional misconduct or incompetence to the Discipline Committee and the imposition
of interim terms, conditions or limitations on a member’s certificate of registration.

Since the last report to Council, the Inquiries, Complaints and Reports Committee (ICRC)
met on three occasions by zoom, we reviewed 41 complaints. ICRC made decisions on 26
complaints. Five section 75(a) investigator appointment were approved by the ICRC. 10
section 75(c) investigator appointments were requested by the ICRC.

The Health Professions Appeal and Review Board (HPARB) upheld four Committee
decisions (attached) and returned one for further investigation and consideration. There are
thirteen matters pending at HPARB.

Committee meetings have been scheduled to April 19, 2022.

We continue to work diligently to meet all time lines during the pandemic despite an
unprecedented number of complaints.
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The Board notes that the Committee stated it “recognizes the principle of
progressive discipline.” The Board further notes that with the exception of
referring a matter to the Discipline Committee, the dispositions available to the
Committee under the Code cannot be considered to be “discipline” because they
are remedial in nature and not sanctions or penalties. However, the Board finds it
appropriate for the Committee to consider alternate remedial measures when
previous remedial measures have not prevented conduct that is of concern to the
Committee.

In a case such as this, the Board would expect the Committee to consider a
measure that would be more likely to remediate the member’s conduct when
previous advice to adhere to the advertising standard and social media guideline
was not followed.

The Board acknowledges that from the time the Respondent’s previous decision
was under review and the Committee reconsidered its decision, any SCERP
ordered would have been suspended and would not necessarily have been
completed. However, whether under review or not, the Respondent had received
advice from the Committee.

As the Committee mistakenly stated that the Respondent had no relevant history,
the Board cannot conclude that the Committee’s decision was based on a chain of
analysis that is coherent and rational and is justified in relation to the relevant
facts and the laws. [footnotes omitted|

REQUEST FOR RECONSIDERATION AND SUBMISSIONS

In submissions dated October 22, 2021 and November 15, 2021, Counsel to the

Respondent requested that the Board reconsider its Decision.

Counsel for the Respondent submitted that the Board erred when it differentiated its
disposition based on the prior conduct history of the Respondent. Counsel submitted that
the Board made assumptions about the Respondent’s prior conduct that were neither
accurate nor available in the Record of Information (the Record) before the Committee

and provided to the Board at the Review.

Counsel argued that it was not clear from its decision whether the Board asked the
College representatives who were present at the Review on June 9, 2021 to clarify what

had happened following the Board’s September 6, 2019 decision nor was the Respondent
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advised that this issue was of concern to the Board, noting that the Respondent was not

present at the Review.

Counsel explained that the 2019 Committee decision that the Board returned was
subsequently referred to the Discipline Committee on August 4, 2020. The Discipline
Hearing occurred on November 5, 2020. The Discipline Committee proceeded by way of
a proposed resolution agreement with the College that included admissions of fact and a
joint submission on penalty. The Discipline Committee accepted the proposed resolution
agreement and accepted a penalty that included a 3-month suspension effective
November 5, 2020, one month of which was remitted because the Respondent had
completed several remedial steps. These steps including reviewing and undertaking to
comply with the College’s Advertising and Social Media Guidelines and Standards;
completing courses in the areas of Record Keeping and Legislation and Ethics; working
one on one with a mentor who provided individualized review in areas including social

media; and undertaking a practice assessment six months after his return to practice.

Counsel submitted that the Board erred in stating that previous remedial measures had
not prevented conduct of concern. She submitted that the events that gave rise to the
present complaint (March 2020) occurred prior to the referral to Discipline (August
2020). Accordingly, the present complaint could not demonstrate that previous remedial
measures had not prevented conduct of conduct given that the College’s actions to
remediate the Respondent took place subsequent to the present complaint. Counsel
argued that the Board’s decision was therefore unreasonable as it was based on an
inaccurate understanding of the facts and was made in the absence of any information

obtained from the Respondent to clarify this issue.

The Board sought submissions from the Applicant. The Applicant did not provide any

submissions.

The Board received further submissions from the Respondent, dated December 14, 2021,

which set out the position described above. Counsel for the Respondent provided further



IV.

20.

21.

22.

A4

information describing that beyond receiving the Board’s Notice of the Applicant’s
Request for Review, the Respondent received no further correspondence from the Board
with respect to the date of the Review and did not receive the Record. Counsel noted that
had the Respondent attended the Review or had the Board sought information from the
Respondent, it would have been provided additional clarifying information with respect
to the Respondent’s conduct history. Counsel for the Respondent provided an affidavit
from the Respondent, in which he set out that he did not receive information from the

Board respecting the scheduled Review nor the Record that the Board reviewed.
JURISDICTION OF THE BOARD TO RECONSIDER A DECISION

Rule 16.5 of the Board’s Rules of Practice 2013 provides that a party may request that

the Board reconsider its decision in exceptional circumstances including:

i. the Board’s decision is outside the Board’s jurisdiction or exceeded its
authority;
ii. the Board’s decision breached natural justice or procedural fairness;
iii. the Board’s decision was obtained through abuse of process;
iv. the Board’s decision does not decide an issue that the Board is mandated to
determine;
v. whether the Board made a material error of law or fact such that the Board
would likely have reached a different decision;
vi. whether the overall interest in having a final decision outweighs any prejudice
to the requester.

ANALYSIS

The Respondent’s request for reconsideration rests on the primary argument that the
Board rendered a decision that made materials errors of fact and law such that the Board

would likely have reached a different decision.

In considering the request for reconsideration, it is worth noting that in conducting its
Review, the Board is not conducting a hearing of the allegations made about the

professional member. Rather it reviews the Record compiled by the Committee during
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the investigation, considers any new information which may be propetly brought forward
by the parties together with the arguments made regarding the adequacy of the
Committee’s investigation into the complaints and the reasonableness of its decision. In
doing so, the Board does not hear testimony, nor does it make findings of fact, or findings

of professional misconduct. No transcript is made.

Further, disagreement with the Board’s reasons does not demonstrate that the decision
was unreasonable per se nor that the process employed by the Board in conducting its
review has been procedurally unfair nor that it denied the Applicant natural justice.
Reconsideration by the Board is neither a further appeal nor an opportunity for a party to
reargue the case or to repeat, clarify or amplify submissions placed before the Board at

the Review or that could have been discussed in further detail at the Review.

In the present matter, however, the Board finds that the Board made errors of fact and law

substantial enough to have led it to a different outcome.

Specifically, the Board erred by making findings of fact for which there was no
information in the Record and for which subsequent information demonstrates were
based on inaccuracies. The Board’s errors of fact are substantial enough to lead itto a

different outcome on reconsideration.

The Board incorrectly distinguished its decision with respect to the Respondent on the
basis that he had a “history” and that “previous remedial measures have not prevented
conduct that is of concern to the Committee.” The “history” referenced was a previous
decision that the Board had considered and returned to the Committee for reconsideration

on September 6, 2019.

In the Decision respecting this matter, the Board specifically noted that information on
whether the Committee had reconsidered the previous matter based on its September 6,

2019 decision and any outcome of that reconsideration was not before the Board. As
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clarified by the Respondent, the events related to this matter resulted in remediation and

discipline subsequent to the events giving rise to the present complaint.

The Board’s decision is therefure incorrect and unreasonable as it based on an inaccurate
understanding of the chronological facts related to the Respondent’s conduct history with
the College. This information was not supported by the Record and there was no

information sought by the Board to clarify an inaccurate and unfounded assumption.

Given that the Board erroneously described the Respondent’s conduct history and then
based its decision on this inaccurate assumption, thec Board’s Decision to return the

matter to the Committee on this basis cannot stand.

For these reasons, I am persuaded that the reasons advanced by the Respondent warrant

reconsideration of the Board’s Decision.

Accordingly, in light of the information in the Record and the information provided by
the Respondent, the Board finds that there is no practical purposc in returning this matter
to the Committee for reconsideration. The Board substitutes a decision to confirm the

Committee’s decision to issue a reminder and a recommendation to the Respondent.

ORDER

The Board hereby grants the Respondent’s request for reconsideration of its Decision and
confirms the Committee’s decision in full to issue a reminder and a recommendation to

Matthew Posa, DC and Heather McGrady, DC.

DATED at Toronto December 21, 2021

/6{\1;/[(&(/( -’1@, ,{7 NEA_S

Bonnie Goldberg, Vice-Chéir
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Mr. Matthew Gourlay FEB 02 a2 Counsel for Applicant

ROPRACTORS
Dr. Ryan Armstrong COLLEGE OF CHIROP

GF ONTARIO Respondent

Dear Mr. Gourlay and Dr. Armstrong

RE: COMPLAINT REVIEW - CHIROPRACTIC
BENJAMIN HARDICK, D.C. AND RYAN ARMSTRONG

Enclosed herewith is a true copy of the Decision and Reasons of the Health Professions Appeal
and Review Board in the above-noted matter.

While your file is now closed, please note that parties to Complaint Reviews of the Health
Professions Appeal and Review Board have the right to request a judicial review of the Board’s
decision within 30 days of the date the decision was made'. You may wish to consider obtaining

legal advice to determine what options are available to you. To request a judicial review contact
the Divisional Court at 416-327-5100.

Yours sincerely,
HEALTH PROFESSIONS APPEAL AND REVIEW BOARD

Margaret Bolinas
Case Officer

Encl: Decision dated February 2, 2022

c. College of Chiropractors of Ontario (CCOPRA File # HARDICK 20-MR-20 ARM)

1 Section 5 of the Judicial Review Procedure Act

151 Bloor Street West, 9" Floor Tel/Télé 416-327-8512 151, rue Bloor ouest, 9° étage
Toronto, Ontario M5S 1S4 Toll free/Sans frais 1-866-282-2179 Toronto, Ontario M5S 184
TTY/ATS 416-326-7TTY(889)

TTY Toll free/ATS sans frais 1-877-301-0TTY(889)

Facsimile/Télécopieur 416-327-8524
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File # 20-CRV-0644

HEALTH PROFESSIONS APPEAL AND REVIEW BOARD

PRESENT:

David Scrimshaw, Designated Vice-Chair, Presiding
Maria Capulong, Board Member
Cathy Loik, Board Member

Review held on December 9, 2021 in Ontario (by teleconference)
IN THE MATTER OF A COMPLAINT REVIEW UNDER SECTION 29(1) of the Health

Professions Procedural Code, Schedule 2 to the Regulated Health Professions Act, 1991, Statutes
of Ontario, 1991, ¢.18, as amended

BETWEEN:
BENJAMIN HARDICK, DC
Applicant
and
RYAN ARMSTRONG
Respondent
Appearances:
The Applicant: Benjamin Hardick, DC
For the Applicant: Matthew Gourlay, Counsel
For the College of Chiropractors of Ontario: Tina Perryman
DECISION AND REASONS
L DECISION
1. The Health Professions Appeal and Review Board returns the matter to the Inquiries,

Complaints and Reports Committee of the College of Chiropractors of Ontario and
requires it to conduct a further and adequate investigation and thereafter to reconsider this

matter and issue a further decision.
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This decision arises from a request made to the Health Professions Appeal and Review
Board (the Board) by Benjamin Hardick, DC (the Applicant) to review a decision of the
Inquiries, Complaints and Reports Committee (the Committee) of the College of
Chiropractors of Ontario (the College). The decision concerned a complaint made by
Ryan Armstrong (the Respondent) regarding the Applicant’s conduct and actions. The
Committee investigated the complaint and decided to require the Applicant to appear

before it for an oral caution with respect to:

o Standard of Practice S-001: Chiropractic Scope of Practice,
° Standard of Practice S-016: Advertising;

o Guideline G-012: Use of Social Media; and

. Guideline G-016: Advertising.

BACKGROUND

The Applicant, a chiropractor, and the Respondent have no chiropractor-patient

relationship.

On February 21, 2020, a social media site for the Applicant’s chiropractic clinic, the
Hardick Chiropractic Centre, had a post that that contained an “immune boosting recipe”

for a cauliflower berry smoothie.

On March 12, 2020, the site had a post that stated “Boosting immunity naturally plays a
big part in preventing illness. Did you know that Chiropractic Care can help?” The post
linked to an article apparently authored by the Applicant in 2014 titled “Avoiding The
Flu with Chiropractic — Natural Health Guide”. The article indicated that patients who
had received chiropractic treatment in the 1918 influenza epidemic had suffered fewer
deaths than individuals treated by medical doctors. The article concluded with a
“personal note” from the Applicant that stated:

As cold/season reaches half-time this season, I implore you to regularly

visit your chiropractor and don’t let the Holidays derail you off of your
natural health.
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6. On March 13, 2020, the College wrote a letter to the Applicant indicating it had been
brought to the College’s attention that he had made a posting on Facebook about the
coronavirus. The letter recommended that he delete the “potential problematic posting”
and confirm that he had done so. On the same day, the Applicant sent an email to the
College indicating that he had instructed his staff to remove the 2014 article when he
became aware of it. The Applicant stated that it had been reviewed by the College’s
Advertising Committee in 2018 and he had resubmitted it to the Advertising Committee

on the previous day.

The Complaint

7. The Respondent complained that the Applicant is actively spreading misinformation
relevant to the coronavirus (COVID-19) pandemic, or selling products or services

deceptively claiming to benefit the immune system.

The Response

8. The Applicant responded to the complaint by indicating that:

® The February post with an “immune-boosting recipe” for a cauliflower
berry smoothie did not mention the coronavirus and contained the

“generic” proposition that the recipe was “immune boosting.”

° The March post linking to the 2014 article discussed the Spanish flu
outbreak of 1918 and reviewed the historical involvement of chiropractors
in treating patients. The article did not refer to the coronavirus. On March
12,2020, the Applicant was informed that the post had received some
negative comments on social media. The Applicant looked at it for the
first time and immediately decided to remove it. In light of the mounting
concerns around the coronavirus, the Applicant recognized that anything
that could be viewed as offering questionable health advice in relation to
the virus could be problematic. The article did refer to chiropractic care as

potentially having benefits for the immune system. These generic claims
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are not inherently problematic. Nonetheless, the Applicant recognized they
ought not be made in the current circumstances, and immediately took

appropriate action.

Expert opinion

9: The Committee obtained an opinion from Dr. Larry McCarthy, a chiropractor, who
reviewed the letter of complaint and the text of the postings and concluded that the
Applicant did not contravene the standards of practice or fail to maintain the standards of

practice with respect to the Respondent’s complaint.

10.  Dr. McCarthy concluded:

Following my investigation of the information provided, I found that
there was absolutely no mention of Covid-19 nor Coronavirus in any of
the material provided for review. Furthermore, no mention was made of
Covid-19 nor Coronavirus in any of the websites provided in the
material. I also found that the Smoothie Recipe, containing various fruits
and vegetables does not appear to be contentious in any way.

Regarding these issues, it is my opinion that [the Applicant] did not
contravene a standard of practice nor fail to maintain the standard of
practice expected of members of the profession with respect to the
complaint. ..

11. However, Dr. McCarthy indicated that in his review of the material provided, four issues
came to his attention that may require further review regarding the Colleges standards

and guidelines.

12.  Dr. McCarthy noted that the College’s Standard S-016, Advertising states:

1. An advertisement must:

(a) be accurate, factual and contain information that is verifiable;
and

(b) be readily comprehensible by the persons to whom it is
directed.

(c¢) clearly communicate that the member is a registered
chiropractor in Ontario and a member of the [College] and have
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a link to the [College] website on a member’s web site and
social media page.

For the first issue, Dr. McCarthy concluded that the Applicant was not compliant with the
standard because he did not communicate that he is a registered chiropractor in Ontario
and a member of the College and he did not have a link to the College’s website and

social media page.

For the second issue, Dr. McCarthy concluded that the Applicant was not compliant with
the standard because neither references nor statistics were provided for a number of

statements in the influenza article and the information appeared to be opinion, not fact.

For the third issue, Dr. McCarthy concluded that the Applicant was not compliant with
the standard because there was information that was not accurate, factual or verifiable
and the article contained information that was not readily comprehensible by the persons
to whom it was directed. Dr. McCarthy identified concerns with several pages the article

linked to, including:

o five articles linked to were extremely scientific in nature and not likely

understood by the average chiropractor, let alone the general public;

° a web page quoted to support text that says, “nestled away in the tomes of
our (chiropractic) archives exists interested data describing how
chiropractors were one of the primary instruments to stopping the plague”,

did not contain anything regarding chiropractic;

° an article regarding the Spanish flu was on Wikipedia, which is not a

reliable source;

o links to two websites including one of the Applicant’s own pages that

could not be found; and

o a statement that “chiropractors primarily treated infectious diseases like

polio up until the 1950s” that could not be verified.

52
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references to support the claim that his “Advanced Nutrition Plan” had been “researched

For the fourth issue, Dr. McCarthy concluded that the Applicant did not provide any

and formulated to maximize your body’s full potential for health, energy, recovery and

cognitive power.”

The Committee’s Decision

17.

18.

19.

20.

The Committee investigated the complaint and decided to require the Applicant to appear

before it for an oral caution with respect to:

° Standard of Practice S-001: Chiropractic Scope of Practice;
e Standard of Practice S-016: Advertising;

. Guideline G-012: Use of Social Media; and

e Guideline G-016: Advertising.

The Committee stated that while it is not bound by Dr. McCarthy’s view that there is not
merit to the complaint, his opinion would almost certainly prevent the College from

obtaining a finding of professional misconduct at the Discipline Committee.

The Committee noted that it had reviewed a number of complaints about various social
media posts that chiropractors have made during the COVID-19 pandemic and some
were about the Spanish Flu and a purported link between chiropractic adjustment and

improved (boosted) immunity.

The Committee noted that it took a number of factors into account in choosing a
disposition, including the wording of the posts and whether they were posted during the
pandemic or before it. The Committee stated that an important consideration for all these
cases was the member’s response upon being contacted by the College, namely whether

the member acted promptly and demonstrated insight.
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deleted prior to the March 19, 2020 complaint and the smoothie recipe post was removed

The Committee noted that in this case, the post containing the 2014 article had been

after the Applicant received the Respondent’s complaint.

However, the Committee noted that in his response to a 2018 complaint about his social
media, the Applicant said his “self-audit process remains on-going.” The Committee
stated that the Applicant has an extensive history of similar complaints and that it would
have expected the Applicant to be more professional and careful in light of the
Applicant’s history of complaints and previous committees’ educational/remediative
efforts.

REQUEST FOR REVIEW

In a letter dated November 30, 2020, the Applicant requested that the Board review the

Committee’s decision.

POWERS OF THE BOARD
Atter conducting a review of a decision ot the Committee, the Board may do one or more
of the following:

a) confirm ali or part of the Committee’s decision;

b) make recommendations to the Committee;

c) require the Committee to exercise any of its powers other than to request a

Registrar’s investigation.

The Board cannot recommend or require the Committee to do things outside its
jurisdiction, such as make a finding of misconduct or incompetence against the member
or require the referral of allegations to the Discipline Committee that would not, if

proved, constitute either professional misconduct or incompetence.
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ANALYSIS AND REASONS

Pursuant to section 33(1) of the Health Professions Procedural Code (the Code), being
Schedule 2 to the Regulated Health Professions Act, 1991, the mandate of the Board in a
complaint review is to consider either the adequacy of the Committee’s investigation, the

reasonableness of its decision, or both.

The Respondent did not attend the Review. The Board notes there is no legislative
requirement for parties to attend a review and draws no inference from the Respondent’s

non-attendance.

The Board has considered the submissions of the Applicant, examined the Record of

Investigation (the Record), and reviewed the Committee’s decision.

Adequacy of the Investigation

29.

30.

An adequate investigation does not need to be exhaustive. Rather, the Committee must
seek to obtain the essential information relevant to making an informed decision

regarding the issues raised in the complaint.

The Committee obtained the following documents:

° the Respondent’s complaint;
° the Applicant’s response;
o correspondence between the College and the Applicant;

o the expert opinion report of Larry McCarthy, DC;

o the Applicant’s College complaints history;

o College Standard of Practice S-001: Chiropractic Scope of Practice;
° College Standard of Practice S-016: Advertising;

o College Guideline G-016: Advertising; and
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e College Guideline G-012: Use of Social Media.

Counsel for the Applicant submitted that the Applicant had not been provided a copy of
Dr. McCarthy’s expert opinion report and invited to respond to it and the issues raised in
the report. Counsel submitted that as the Committee apparently relied on the report in
making its decision, the Committee was obliged by the duty of procedural fairness to

provide the report to the Applicant and invite his response.

Following a question from the Board at the Review, the College representative confirmed
that the Applicant had not been provided a copy of Dr. McCarthy’s report during the

investigation.

The Board observes that although the Committee mentioned Dr. McCarthy’s report and
cited its conclusion, the Committee did not state whether it agreed or disagreed with the
report’s conclusion or shared any concerns regarding the “issues” identified by Dr.
McCarthy in the report. The Board further observes that although the Committee issued a
caution to the Applicant, the decision did not identify any aspects of the Applicant’s
postings on social media that contravened College standards or guidelines or otherwise
gave the Committee concern. Therefore, it is not possible for the Board to determine that

the Committee relied on the report in coming to its decision.

Given that the Committee referred to the report, the Board infers that it played a role in
the decision. It may also be that the Committee identified issues of concern it had with
the Applicant’s social media postings that were not mentioned in the Respondent’s

complaint to the College.

This Board has previously stated in KW v LG' at paragraphs 25 and 26:

Procedural fairness is owed to a professional member in circumstances
where the Committee identifies substantive new issues or interprets the
issues differently than the member during the course of its investigation,

LKW v LG, 2012 CanLII 62556 (ON HPARB)
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and where the Committee intends to be critical of a member’s practice
and to take some action concerning the member.

A health professional who is the subject of a complaint proceeding is
owed an opportunity to respond to new issues or to clarify matters for the
Committee, especially when the disposition is considered a serious
outcome within the College and the profession and, as such, has a
significant effect on the member’s professional license.

36.  Asthe Applicant was not provided with an opportunity to respond to Dr. McCarthy’s
report and any other issues of concern that may have been identified by the Committee,
the Board finds that this investigation involved a denial of natural justice owed to the

professional member in that it was procedurally unfair and accordingly, was inadequate.

Reasonableness of the Decision

37. As the Board has determined that the investigation was inadequate, it would be premature

to make any findings regarding reasonableness of the decision.

10
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VI. DECISION

38.  Pursuant to section 35(1) of the Code, the Board returns the matter to the Committee and
requires it to conduct a further and adequate investigation and thereafter to reconsider this

matter and issue a further decision.
ISSUED February 2, 2022

“David Scrimshaw”’
David Scrimshaw

“Maria Capulong”
Maria Capulong

“Cathy Loik”
Cathy Loik

Cette décision est aussi disponible en frangais. Pour obtenir la version de la décision en frangais, veuillez contacter
hparb@ontario.ca

11
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Anwar Kallab NOV 2 3 2021 Applicant
KEIMKIoVEEH D COLLEGE OF CHIROPRACTGRS Respondent
OF ONTARIO

Dear Mr. Kallab and Dr. Klover

RE: COMPLAINT REVIEW - CHIROPRACTIC
ANWAR KALLAB AND KEITH KLOVER, MD

Enclosed herewith is a true copy of the Decision and Reasons of the Health Professions Appeal
and Review Board in the above-noted matter.

While your file is now closed, please note that parties to Complaint Reviews of the Health
Professions Appeal and Review Board have the right to request a judicial review of the Board’s
decision within 30 days of the date the decision was made'. You may wish to consider obtaining
legal advice to determine what options are available to you. To request a judicial review contact
the Divisional Court at 416-327-5100.

Yours sincerely,
HEALTH PROFESSIONS APPEAL AND REVIEW BOARD

Alpha Aberra
Case Officer

Encl: Decision dated November 23, 2021

c. College of Chiropractors of Ontario (CCOPRA File # KLOVER20-MR-20KALLAB)

1 Section 5 of the Judicial Review Procedure Act

151 Bloor Street West, 9™ Floor Tel/Télé 416-327-8512 151, rue Bloor ouest, 9° étage
Toronto, Ontario M5S 154 Toll free/Sans frais 1-866-282-2179 Toronto, Ontario M5S 154
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TTY Toll free/ATS sans frais 1-877-301-0TTY(889)

Facsimile/Télécopieur 416-327-8524
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File # 20-CRV-0591

HEALTH PROFESSIONS APPEAL AND REVIEW BOARD

RECEIVED

PRESENT:

Bonita Thornton, Designated Vice-Chair, Presiding NOV 2 3 2021
Timothy P. D. Bates, Board Member

Barbara Mellman, Board Member COLLEGE OF CHIROPRACTORS

OF ONTARIO
Review held on September 28, 2021 (by written review)

IN THE MATTER OF A COMPLAINT REVIEW UNDER SECTION 29(1) of the Health
Professions Procedural Code, Schedule 2 to the Regulated Health Professions Act, 1991, Statutes
of Ontario, 1991, c¢.18, as amended

BETWEEN:
ANWAR KALLAB
Applicant
and
KEITH KLOVER, DC
Respondent
DECISION AND REASONS

I DECISION
1. The Health Professions Appeal and Review Board confirms the decision of the Inquiries,

Complaints and Reports Committee of the College of Chiropractors of Ontario to state its
expectation that going forward Keith Klover, DC will respond with cultural sensitivity,

and to take no further action.
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This decision arises from a request made to the Health Professions Appeal and Review
Board (the Board) by Anwar Kallab (the Applicant) to review a decision of the Inquiries,
Complaints and Reports Committee (the Committee) of the College of Chiropractors of
Ontario (the College). The decision concerned a complaint regarding the conduct and
actions of Keith Klover (the Respondent). The Committee investigated the complaint and
decided to state its expectation that going forward the Respondent will respond with

cultural sensitivity, and to take no further action.

BACKGROUND

The Applicant and his family purchased custom orthotics from True North Orthotics.

The Respondent operated a business named True North Chiropractic, and subleased a

room to YB, who operated a business named True North Orthotics.

The Complaint and the Response

The Complaint

5.

The Applicant complained:

° that the orthotics were not comfortable;
° that the orthotics were not custom;
° that he should be allowed to return the orthotics; and

e that his insurer should be reimbursed for the payments it made to the Clinic

for the orthotics.

The Response

6.

In a written response to the College, the Respondent indicated that he did not know, and

had never seen, the Applicant, and that the Applicant and his family were not his patients.
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7 The Respondent submitted that True North Orthotics, the business that was the subject of
the complaint, was a separate business from True North Chiropractic and not operated by
him. He indicated that the complaint made no sense to him and that the Applicant did not
understand that he sub-leased a room to YB, who operated True North Orthotics. The
Respondent enclosed a letter from YB, confirming that information and describing the

events that were the subject of the complaint.

8. The Respondent provided the Committee with additional information about what he had

heard from YB about the incident involving the Applicant, including the following:

[YB] did mention to me a month ago about this incident. According to her a lady,
[DAR], came in to see her in December 2019 and some direct billing was done to
her work insurance. True North Orthotics has all the paperwork in this file...
After [DAR] picked up her products she was unhappy ...[DAR] became very
belligerent. She threatened [YB], yelled out “I’m Canadian” and lifted up her

Burka which covered her face and spit on the floor in the waiting room.

9. The Respondent concluded by submitting that the matter was a dispute involving the

Applicant and DAR, and YB and the insurance company, and he was not involved.
The Committee’s Decision

10.  The Committee investigated the complaint and decided to state its expectation that going
forward the Respondent will respond with cultural sensitivity, and to take no further

action.

III. REQUEST FOR REVIEW

11.  In a letter dated October 29, 2020, the Applicant requested that the Board review the

Committee’s decision.
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15.
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POWERS OF THE BOARD

After conducting a review of a decision of the Committee, the Board may do one or more

of the following;:

a) confirm all or part of the Committee’s decision;
b) make recommendations to the Committee;
¢) require the Committee to exercise any of its powers other than to request a

Registrar’s investigation.

The Board cannot recommend or require the Committee to do things outside its
Jurisdiction, such as make a finding of misconduct or incompetence against the member
or require the referral of specified allegations to the Discipline Committee that would not,

if proved, constitute either professional misconduct or incompetence.

ANALYSIS AND REASONS

Pursuant to section 33(1) of the Health Professions Procedural Code (the Code), being
Schedule 2 to the Regulated Health Professions Act, 1991, the mandate of the Board in a
complaint review is to consider either the adequacy of the Committee’s investigation, the

reasonableness of its decision, or both.

The Board has considered the submissions, examined the Record of Investigation (the

Record), and reviewed the Committee’s decision.

Adequacy of the Investigation

16.

An adequate investigation does not need to be exhaustive. Rather, the Committee must
seek to obtain the essential information relevant to making an informed decision

regarding the issues raised in the complaint.
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The Committee obtained the following documents:

° the complaint and subsequent correspondence from the Applicant;
e the reply and subsequent correspondence from the Respondent;
o the letter from YB, the operator of True North Orthotics; and

. the Respondent’s College profile.

There were no submissions to the Board from the parties expressing concerns with the

adequacy of the investigation.

The Board finds the Committee’s investigation was adequate. The Board notes the
Committee obtained relevant information to make an informed decision regarding the
issues raised by the Applicant, including the Applicant’s letter of complaint and the
written response to the concerns from the Respondent. In addition, the Committee had the
information from the operator of True North Orthotics, providing support for the

Respondent’s submission.

The Board finds that the Committee’s investigation covered the events in question, and
that it obtained the relevant information to make an informed decision. There is no
indication of further information that might reasonably be expected to have affected the
decision, should the Committee have acquired it. Accordingly, the Board finds that the

Committee’s investigation was adequate.

Reasonableness of the Decision

21.

In determining the reasonableness of the Committee’s decision, the question for the
Board is not whether it would arrive at the same decision as the Committee. Rather, the
Board considers the outcome of the Committee’s decision in light of the underlying
rationale for the decision, to ensure that the decision as a whole is transparent, intelligible
and justified. That is, in considering whether a decision is reasonable, the Board is
concerned with both the outcome of the decision and the reasoning process that led to
that outcome. It considers whether the Commitiee based its decision on a chain of
analysis that is coherent and rational and is justified in relation to the relevant facts and

the laws applicable to the decision-making process.
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The Committee’s Decision

The Committee noted that two businesses were located near each other and have very
similar names, specifically True North Chiropractic and True North Orthotics. The
Committee concluded that it appeared that the Applicant’s dispute was with the orthotics
company, not the chiropractic practice and that the Respondent did not work for True

North Orthotics.

The Committee commented on the Respondent’s response to the College. The
Committee noted that the word “burka™ was nol inherently insulting. The Committee
stated however that in the context of the complaint, the Respondent’s comments (stating
what YB had told him) on Ms DAR’s clothing and conduct were, at best, irrelevant. The
Committee stated that it expects that going forward the Respondent will respond with

cultural sensitivity.

The Committee stated that in reviewing complaints, it was required to consider the
Respondent’s prior history with the College. The Committee noted that the Respondent
had no prior history.

Submissions

In correspondence to the Board, a number of months following the initial request for
review, the Applicant submitted that he wanted to correct and clear up the information
about the Respondent’s clinic. The Applicant indicated that he had recently collected the
right information for True North Orthotics Clinic, and that it was owned by Y.B. and not
by the Respondent. The Applicant further indicated that he had settled matters with Y.B.

The Respondent chose to not attend the Review. The Board notes that there is no
legislative requirement for a party to participate in a Review and the Board draws no
inference from the Respondent’s decision to not provide submissions or to not attend the

Review.
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The Board’s Analysis

The Board finds that the Committee’s decision to state its expectation and take no further

action with respect to the complaint was reasonable.

The Board finds that the Committee’s decision is supported by the information in the
Record and that the Committee’s decision makes specific references to information in the
Record. The Board observes that the Record contained the information from the
Respondent indicating that the business he operates is not the business that was the
subject of the complaint. In addition, the Record contains the letter from the actual
operator of True North Orthotics, confirming that the Respondent had no role in her
clinic, and providing information that she was the person involved with the incident that

was the subject of the complaint.

The Board concludes that it was reasonable for the Committee to rely on this information
to reach its conclusion that the Applicant’s dispute was with the orthotics business and

that the Respondent did not work for True North Orthotics, and to take no further action.

The Board further finds that the Committee’s statement of expectation, that going
forward the Respondent should respond with cultural sensitivity, is reasonable. The
Board observes that the information referred to by the Committee formed part of the
Record, specifically the Respondent’s letter of response that included comments about
the Applicant’s wife, and the Applicant’s response to the letter expressing his view that

the Respondent’s comments were racist and unacceptable.

The Board finds that the Committee’s statement of expectation was grounded in the
Committee’s expertise related to the expected standards of the profession. The Board
concludes that it was reasonable for the Committee to make an educational disposition of

a statement of expectation for the Respondent and to take no further action.
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32.  The Board therefore finds the Committee’s decision to be reasonable. The decision as a
whole was transparent, intelligible and justified. The Committee based its decision on a
chain of analysis that is coherent and rational and is justified in relation to the relevant

facts and the laws applicable to the decision-making process.

33.  In conclusion, the Board finds that the investigation was adequate and the decision is

reasonable.

VL. DECISION

34.  Pursuant to section 35(1) of the Code, the Board confirms the Committee’s decision to
take no further action and to state its expectation that going forward the Respondent will

respond with cultural sensitivity.

ISSUED November 23, 2021

-~ ri 'g e ——
g ——

Bonita Thornton

Timothy P. D. Bates

e I /7
S ;] 1 I_." ,‘ L i
Barbara Mellman

Cette décision est aussi disponible en frangais. Pour obtenir la version de la décision en frangais, veuillez contacter

hparb@ontario.ca.
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Dr. Nathalie Xian Yi Yan DEC 2 1 2021 Applicant Complainant
Dr. Graham Kucan Respondent
COLLEGE OF CHIROPRACTORS
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Dear Dr. Yan and Dr. Kucan

RE: COMPLAINT REVIEW - CHIROPRACTIC
NATHALIE XIAN YI YAN AND GRAHAM Kucan, D.C.

Enclosed herewith is a true copy of the Decision and Reasons of the Health Professions Appeal
and Review Board in the above-noted matter.

While your file is now closed, please note that parties to Complaint Reviews of the Health
Professions Appeal and Review Board have the right to request a judicial review of the Board’s
decision within 30 days of the date the decision was made'. You may wish to consider obtaining
legal advice to determine what options are available to you. To request a judicial review contact
the Divisional Court at 416-327-5100.

Yours sincerely,
HEALTH PROFESSIONS APPEAL AND REVIEW BOARD

Margaret Bolinas
Case Officer

Encl: Decision dated December 20, 2021

C. College of Chiropractors of Ontario (CCOPRA File # 19-SE-25 (YAN))

1 Section 5 of the Judicial Review Procedure Act
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File # 20-CRV-0253

HEALTH PROFESSIONS APPEAL AND REVIEW BOARD

PRESENT:

Dale Wright, Designated Vice-Chair, Presiding
Trina Morissette, Board Member
Stephane Thiffeault, Board Member

Review held on July 13, 2021 in Ontario (by teleconference and by written review)
IN THE MATTER OF A COMPLAINT REVIEW UNDER SECTION 29(1) of the Health

Professions Procedural Code, Schedule 2 to the Regulated Health Professions Act, 1 991, Statutes
of Ontario, 1991, c.18, as amended

BETWEEN:
NATHALIE XIAN YI YAN
Applicant
and
GRAHAM KUCAN, DC
Respondent
Appearances:
The Applicant: Natalie Xian Yi Yan
For the College of Chiropractors of Ontario: Tina Perryman
DECISION AND REASONS
I. DECISION
1y The Health Professions Appeal and Review Board confirms the decision of the Inquiries,

Complaints and Reports Committee of the College of Chiropractors of Ontario to take no

further action.

2. This decision arises from a request made to the Health Professions Appeal and Review
Board (the Board) by Nathalie Xian Yi Yan (the Applicant) to review a decision of the
Inquiries, Complaints and Reports Committee (the Committee) of the College of
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Chiropractors of Ontario (the College). The decision concerned a complaint regarding the
conduct and actions of Graham Kucan, DC (the Respondent). The Committee

investigated the complaint and decided to take no further action.

PRELIMINARY MATTER

This Review commenced by teleconference on July 13, 2021, at which time it was
converted to a written review by order of the Board. The Board’s order provided the

parties the opportunity to submit written submissions and responses if desired.

In response to the Board’s order, the Applicant provided written submissions. The
Respondent did not provide written submissions, nor did he respond to the Applicant’s

written submissions.

BACKGROUND

The Applicant is a member of the College of Traditional Chinese Medicine Practitioners

and Acupuncturists of Ontario (CTCMPAO).

The Respondent is a chiropractor who practices at the same location (the office) as his

sister, who is a member of the CTCMPAO.

The Respondent’s sister was previously an expert witness at a hearing at the CTCMPAO

regarding the Applicant.

On May 9, 2019, the Applicant attended at the office to speak to the Respondent’s sister.

The Complaint and the Response

The Complaint

9.

The Applicant complained:
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e “Towards the end of the first hour waiting, all of sudden, the Respondent
and his sister appeared at the same time, the sister from upstairs walking
down, the Respondent from the main floor beside the stairs merged from
where his sister was walking. The Respondent had video camera in hand
with the flashlight on. They cormered me at the reception area”;

° “I was not expecting this as I was holding an orchid flowerpot in hand at
that moment when the Applicant’s sister was walking down. I did not know
the Respondent who he is or what he wants to do”;

e “My complaining is that the Respondent from a regulated health care body
does not have integrated professional conduct to the community at large”;
and

o “That day all I want is an honest comment or consent from the Respondent’s

sister.”
10.  The Applicant provided context to her complaint including that:

. she had a hearing at the CTCMPAO in 2018 regarding an investigation
against her;

Bl the Respondent’s sister provided expert evidence against her at the hearing;

o the Applicant appealed the CTCMPAO decision to the Divisional Court;

° prior to the matter being heard in Divisional Court, the Applicant attended at
the Respondent’s sister’s offices to speak to her in order to confirm that the
testimony that she provided at the hearing was her real opinion and was not
subject to “pressure or instruction” of any kind from the CTCMPAO;

° she spoke to the Respondent’s sister in the waiting room in the presence of
the Respondent who video-recorded the meeting;

° she did not know the Respondent “who he is or what he wants to do™;

o she felt that the Respondent and his sister “cornered me at the reception
area”;

o after the Respondent’s sister advised her that “I stay with what I said”, the
Applicant thanked her and left; and
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. she apologized to the Respondent and his sister for arriving at their offices

unannounced and bringing “uncomfortable feelings to them”.

The Response
11.  The Respondent provided a written response including that:

e  he practices from the same offices as his sister who is a Registered
Acupuncturist and Traditional Chinese Medicine Practitioner with the
CTCMPAO;

o from 2017-2018 his sister served as an expert witness in a CTCMPAO
disciplinary case against the Applicant;

o “it is this history that led to the Applicant appearing in our office on May 9,
20197

° prior to the Applicant’s unannounced May 9, 2019 arrival at the office, he
had never met, nor heard of, the Applicant;

J on May 9, 2019, prior to speaking to the Applicant, his sister spoke to her
college representative who advised that if she were to speak to the Applicant
the interaction should be recorded;

. at his sister’s request he recorded the Applicant’s discussion with his sister;,

. the Respondent initially introduced himself to the Applicant, advised the
Applicant that the person she was looking for is his sister who practiced out
of the same location;

. the Applicant requested a private discussion with his sister; however, the
Respondent and his sister advised the Applicant that any conversation would
be out in the open with witnesses;

° he informed the Applicant within the first 30 seconds that he was recording
the meeting and the Applicant replied "that's really good";

. the Applicant had full access to the main door throughout the entire

encounter and was free to leave at any time; -
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o at no time was the Applicant “cornered”, rather, she was free to speak in the
open and did so before leaving;

e  the Applicant has apologized and acknowledged that showing up
unannounced was inappropriate and "brought inconvenience or
uncomfortable feelings to them"; and

o he acted professionally at all times.

Further Comments by the Applicant.

12.

The Applicant provided comments regarding the Respondent’s response including that:

e “Onmy arrival on May [9], 2019, his sister had one client and could not
come down to scc me. So I responded to the receptionist that I could wait
until all her patients left even wait till the end of the day il she is too busy”;

° the Respondent “has acted very threatening towards me and overreacted on
behalf of his sister”’; and

° the Respondent’s “behaviour was very unprofessional”.

The Committee’s Decision

13.

IV.

14.

IV.

15.

The Committee investigated the complaint and decided to take no further action.

REQUEST FOR REVIEW

In a letter dated May 3, 2020, the Applicant requested that the Board review the
Committee’s decision.

POWERS OF THE BOARD

After conducting a review of a decision of the Committee, the Board may do one or more

of the following:
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a) confirm all or part of the Committee’s decision;
b) make recommendations to the Committee;
¢) require the Committee to exercise any of its powers other than to request a

Registrar’s investigation.

16.  The Board cannot recommend or require the Committee to do things outside its
jurisdiction, such as make a finding of misconduct or incompetence against the member
or require the referral of specified allegations to the Discipline Committee that would not,

if proved, constitute either professional misconduct or incompetence.

Applicant’s Written Submissions

17.  The Applicant provided written submissions requesting that:
° the decision by the Committee be dismissed in its entirety; and
o the matter of the Respondent’s professional misconduct on May 9,2019

be revisited.

18.  The Applicant’s written submissions reiterated her complaint and previous comments and

included that:

o the Committee “did not faithfully investigate the matter for the public
interest”; and

° “It is unreasonable for any person, either a visitor, or client, and new
client, or an old client, to wait for 1.5 hours without a greeting from the
owner of the business, especially in the healthcare field such as a CCO

member to treat any visitor as a Persona Non Grata”.
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23,
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ANALYSIS AND REASONS

Pursuant to section 33(1) of the Health Professions Procedural Code (the Code), being
Schedule 2 to the Regulated Health Professions Act, 1991, the mandate of the Board in a
complaint review is to consider either the adequacy of the Committee’s investigation, the

reasonableness of'its decision, or both.

The Board has considered the written submissions of the Applicant, examined the Record

of Investigation (the Record), and reviewed the Committee’s decision.

In conducting this complaint review, the Board assesses the adequacy of an investigation
and reasonableness of a Committee decision in reference to its role and dispositions
available to it when investigating and then assessing a complaint filed about a member’s

conduct and actions.

In this regard, the Committee is to act in relation to the College’s objectives under section
3 of the Code, which include in part, to maintain programs and standards of practice to
assure the quality of the practice of the profession; to maintain standards of knowledge
and skill and programs to promote continuing evaluation, competence and improvement

among the members; and to serve and protect the public interest.

The Committee’s mandate is to screen complaints about its members. The Committee
considers the information it obtains to determine whether, in all of the circumstances, a
referral of specified allegations of professional misconduct to the College’s Discipline
Committee is warranted or if some other remedial action should be taken. Dispositions
available to the Committee upon considering a complaint include taking no action with
regard to a member’s practice, issuing a caution, or directing other remedial measures

intended to improve an aspect of a member’s practice.
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Adequacy of the Investigation

24.

25.

26;

27.

28.

29;

An adequate investigation does not need to be exhaustive. Rather, the Committee must
seek to obtain the essential information relevant to making an informed decision

regarding the issues raised in the complaint.

The Committee obtained documents and information including:

o the Applicant’s complaint and subsequent correspondence with the
College;

° the Respondent’s response;

. the Applicant’s comments on the Respondent’s response;

° the Respondent’s member history with the College; and

° the Professional Misconduct Regulation under the Chiropractic Act, 1991.

The Board observes that the parties set out their positions clearly in the written complaint

and response and that the Applicant commented on the Respondent’s response.

The Board notes that the interaction between the parties consisted of the Applicant’s one

attendance at the Respondent’s office and that the Applicant was not a patient of the

Respondent.

In her written submissions, the Applicant stated that the Committee “did not faithfully
investigate the matter for the public interest”, however, the Board observes that the
Applicant did not direct the Board to any available information that the Committee

should have obtained that would have affected its decision.

The Board concludes that the Committee investigation covered the events in question and

yielded relevant information to assess the complaint regarding the Respondent’s conduct.
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There is no indication of further information that might reasonably be expected to have
affected the decision, should the Committee have acquired it. Accordingly, the Board

finds that the Committee’s investigation was adequate.

Reasonableness of the Decision

31.

32.

3%

34.

35.

In determining the reasonableness of the Committee’s decision, the question for the
Board is not whether it would arrive at the same decision as the Committee. Rather, the
Board considers the outcome of the Committee’s decision in light of the underlying
rationale for the decision, to ensure that the decision as a whole is transparent, intelligible
and justified. That is, in considering whether a decision is reasonable, the Board is
concerned with both the outcome of the decision and the reasoning process that led to
that outcome. It considers whether the Committee based its decision on a chain of
analysis that is coherent and rational and is justified in relation to the relevant facts and

the laws applicable to the decision-making process.

In its decision, the Committee referred to the Applicant’s complaint that she was cornered
in the reception area by the Respondent’s sister and the Respondent with a video camera

in his hand with the flashlight on.

The Committee reviewed the Respondent’s response and the Applicant’s further

comments as set out above.

The Committee noted that, according to the Respondent, the purpose of the Applicant’s
visit was to have his sister say that her prior testimony against the Applicant had been

coerced by the CTCMPAO.

The Committee indicated that the Applicant stated that her office attendance was made in

good faith.
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Regarding the circumstances surrounding the Applicant’s attendance at the offices of the

Respondent and his sister, the Committee commented:

The ICRC recognizes that a Discipline proceeding is very stressful for the
member concerned; indeed, it is easy for emotions to run high on all sides. One of
the reasons that the process is formal and impersonal is to minimize direct contact
among the individuals involved. In order to avoid a perception of intimidation or
witness tampering, it is inappropriate to approach a witness for another party
directly outside the process.

The Committee stated that it appeared that by recording the discussion, the Respondent
was simply acting on the instructions that his sister had received from her college. The
Committee noted that the Respondent indicated that the purpose of videotaping the
interaction would be to ensure there is an accurate record of what happened, which

protects everyone, including the Applicant.

The Committec concluded that it does not appear that the Respondent or anyone else

cornered the Applicant or impeded her in any way.

The Committee stated that it is not in a position to assess credibility or to
prefer one party’s version of events to that of another party where there is no further

independent information contained in the Record to support either version of events.

The Board notes, however, that the Committee’s conclusion is supported by information
in the Record, including the Respondent’s response, which indicated that the Applicant
was free to leave at any time and that she approved the video recording of the meeting.
The Committee’s conclusion is also supported by the Applicant’s letter of complaint and

subsequent comments, as noted above, wherein the Applicant advised that:
e she spoke to the receptionist on arrival;

° she advised the receptionist that she could wait all day to speak to the

Respondent’s sister;

10
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o after speaking to the Respondent’s sister, the Applicant thanked her and
left.

41.  The Board notes that the Applicant’s letter of complaint indicates that the Applicant also

apologized to the Respondent and his sister for arriving at their offices unannounced.
Conclusion

42.  The Board finds that the Committee’s decision to take no further action regarding the
Applicant’s complaint is based on the information in the Record. The Board finds that the
Committee’s decision is reasonable as it demonstrates a coherent and rational connection
between the relevant facts, the outcome of the decision and the reasoning process that led
the Committee to that outcome, and that its decision as a whole is transparent, intelligible

and justified.

VII. DECISION

43,  Pursuant to section 35(1) of the Code, the Board confirms the decision of the Committee

to take no further action.
ISSUED December 20, 2021

Dale Wright
Dale Wright

Trina Morrisette
Trina Morissette

Stephane Thiffeault
Stephane Thiffeault

Cette décision est aussi disponible en frangais. Pour obtenir la version de la décision en frangais, veuillez contacter

hparb@ontario.ca

11
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RECEIVED

February 4, 2022

Mr. Gus Tsiofas Applicant Complainant
FEB 07 22
Ms. Elizabeth Bowker Counsel for Respondent
COLLEGE GF CHIROPRACTORS
OF ONTARLD

Dear Mr. Tsiofas and Ms. Bowker:

RE: COMPLAINT REVIEW - CHIROPRACTIC
GUS TSIOFAS AND TIMOTHY MCGUIRE, D.C.

Enclosed herewith is a true copy of the Decision and Reasons of the Health Professions Appeal
and Review Board in the above-noted matter.

While your file is now closed, please note that parties to Complaint Reviews of the Health
Professions Appeal and Review Board have the right to request a judicial review of the Board’s
decision within 30 days of the date the decision was made!. You may wish to consider obtaining

legal advice to determine what options are available to you. To request a judicial review contact
the Divisional Court at 416-327-5100.

Y ours sincerely,
HEALTH PROFESSIONS APPEAL AND REVIEW BOARD

1

Sofiea Choudhary
Case Officer

Encl: Decision dated February 4, 2022

C. College of Chiropractors of Ontario (CCOPRA File # MCGUIRE-19-MY-06)

! Section 5 of the Judicial Review Procedure Act
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File # 20-CRV-0448

HEALTH PROFESSIONS APPEAL AND REVIEW BOARD

PRESENT:

Rob Steele, Designated Vice-Chair, Presiding
Anna-Marie Castrodale, Board Member
Cathy Loik, Board Member

Review held on December 16, 2021 in Ontario (in writing)
IN THE MATTER OF A COMPLAINT REVIEW UNDER SECTION 29(1) of the Health

Professions Procedural Code, Schedule 2 to the Regulated Health Professions Act, 1991, Statutes
of Ontario, 1991, c.18, as amended

BETWEEN:
GUS TSIOFAS
Applicant
and
TIMOTHY MCGUIRE, DC
Respondent
DECISION AND REASONS
I. DECISION
1. The Health Professions Appeal and Review Board confirms the decision of the Inquiries,

Complaints and Reports Committee of the College of Chiropractors of Ontario to remind
Timothy McGuire, DC to adhere to the College Standard of Practice 5-002: Record
Keeping and the College Standard of Practice S-013: Consent.

2. This decision arises from a request made to the Health Professions Appeal and Review

Board (the Board) by Gus Tsiofas (the Applicant) to review a decision of the Inquiries,
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Complaints and Reports Committee (the Committee) of the College of Chiropractors of
Ontario (the College). The decision concerned a complaint regarding the conduct and
actions of Timothy McGuire, DC (the Respondent). The Committee investigated the
complaint and decided to remind the Respandent to adhere to the College Standard of
Practice 5-002: Record Keeping and the College Standard of Practice S-013: Consent.

II. BACKGROUND

3. On May 10, 2018, the Applicant was involved in a motor vehicle accident (MVA) in

which he reported aggravating his pre-existing right knee injuries.

4. The Applicant was referred to the HealthOne Medical Centre (the clinic) by his personal
injury lawycr.

N The Respondent, a chiropractor, assessed the Applicant on June 23, 2018 and began
providing chiropractic treatment for the Applicant’s back issues on June 30, 2018.

6. The Applicant was treated by a massage therapist in the clinic on September 21, 2018.
The Respondent saw the Applicant on September 22, 2018 in response to concerns raised
by the Applicant following the massage therapy and further assessed the Applicant on
September 26, 2018.

7. The Applicant was discharged from further care by the clinic in late 2018.

The Complaint and the Response

The Complaint

8. The Applicant complained that:

a) the Respondent and his colleagues at the clinic overcharged the

Applicant’s insurance company;



The Response

O

b)

d)
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the Respondent provided treatment without his consent and that of the
insurance company,

the Respondent has since “the incident of September 2018” caused him
nightmares, sleepless nights, and pain which has affected his daily
activities. As a result, he has sought medical attention and is taking pain
killers;

the Respondent provided a defective knee brace;

the Respondent did not complete and submit a disability sticker
application when requested; and

the Respondent discharged the Applicant as a result of his complaint
regarding the knee brace.

In response to the complaint, through Counsel, the Respondent advised the Committee

that:

b)

The insurance company was accurately billed according to the length of
treatment provided to the Applicant. The Respondent explained that his
treatment procedure allowed him to rotate his patients through their
assessments, active therapy, and passive therapy by working directly with
one patient while the other patient receives passive modalities. He is

therefore able to see and treat two patients in an hour.

The Respondent had a thorough discussion with the Applicant regarding
his situation and proposed treatment plan, following which the Applicant

signed a consent form.

The Applicant was not injured when he received treatment from a clinic
massage therapist on September 21, 2018. The Respondent saw the
Applicant on September 22, 2018, the day following his massage. He



d)

recalled that the Applicant advised him during their session that he had
muscle pain following his massage. The Respondent advised the Applicant

that it was not unusual to have muscle pain following massage therapy.

The Applicant was provided with a replacement knee brace customized by
a service provider in August 2018. When the Applicant continued to
complain about knee pain and the brace, the Respondent arranged for a
representative of the brace supplier to attend at the Clinic on November
29, 2018. The representative assessed the Applicant and indicated that he
was wearing the brace incorrectly. Despite this, the representative took
new measurements for the brace in case the Applicant’s measurements had
changed since his initial assessment and agreed to make him an additional
brace. The Respondent understood that the Applicant received his new

brace through a different clinic where he started receiving treatment.

Regarding the disability documentation, the Respondent prepared the
appropriate documentation to be sent to the Ministry of Transportation;
however, an administrative error at the clinic caused the documentation to

be delayed in transmission.

The Applicant was discharged from the clinic by management as a result
of inappropriate behavior by the Applicant towards clinic staff. The
Respondent was not consulted regarding that decision. Had he been
advised, the Respondent would have ensured that alternative services were
arranged for the Applicant to continue his chiropractic treatment, if he
wished to do so. The Respondent spoke with the clinic’s managers to
ensure that if a similar situation ever arises, he will be consulted before
any decision is made so that he can ensure that the patient is discharged in
accordance with the regulations to the Chiropractic Act, 1991 and the
College’s Code of Ethics.
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The Committee’s Decision

10.

IIL

1,

IV.

12.

13.

14.

The Committee investigated the complaint and decided to remind the Respondent to
adhere to the College Standard of Practice 5-002: Record Keeping and the College
Standard of Practice S-013: Consent.

REQUEST FOR REVIEW

In a letter dated August 10, 2020, the Applicant requested that the Board review the

Committee’s decision.

POWERS OF THE BOARD

After conducting a review of a decision of the Committee, the Board may do one or more

of the following:

a) confirm all or part of the Committee’s decision;
b) make recommendations to the Committee;
¢) require the Committee to exercise any of its powers other than to request a

Registrar’s investigation.

The Board cannot recommend or require the Committee to do things outside its
jurisdiction, such as make a finding of misconduct or incompetence against the member
or require the referral of specified allegations to the Discipline Committee that would not,

if proved, constitute either professional misconduct or incompetence.

ANALYSIS AND REASONS

Pursuant to section 33(1) of the Health Professions Procedural Code (the Code), being
Schedule 2 to the Regulated Health Professions Act, 1991, the mandate of the Board in a
complaint review is to consider either the adequacy of the Committee’s investigation, the

reasonableness of its decision, or both.
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The Board has considered the submissions of the parties, examined the Record of

Investigation (the Record), and reviewed the Committee’s decision.

Adequacy of the Investigation

16.

17.

18.

An adequate investigation does not need to be exhaustive. Rather, the Committee must
seek to obtain the essential information relevant to making an informed decision

regarding the issues raised in the complaint.

The Committee obtained the following documents:

the Applicant’s letter of complaint;

multiple additional submissions from the Applicant;

a letter of response to the complaint from the Respondent, through his
counsel;

additional information from the Respondent’s counsel;

information from one of the Applicant’s treating Massage Therapists;
information from the clinic’s Operations and Facility Administrator;
information from the representative of the knee brace supplier;

the Respondent’s Member History with the College;

excerpts from the Personal Health Information Protection Act, 2004; and
College Documents:

o Guideline G-010; Mandatory and Permissive Reporting;

o Standard of Practice 5-002; Record Keeping.

In their written submissions to the Board, neither party challenged the adequacy of the

Committee’s investigation.
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19.  The Board finds that the Committee’s investigation obtained the essential information

relevant to making an informed decision regarding the issues raised in the complaint.

20.  The Board notes that the Committee provided the parties with multiple opportunities to

provide information to the investigation, and that both parties did so.

21.  There is no indication of further information that might reasonably be expected to have
affected the decision, should the Committee have acquired it. Accordingly, the Board

finds that the Committee’s investigation was adequate.
Reasonableness of the Decision

22.  Indetermining the reasonableness of the Committee’s decision, the question for the
Board is not whether it would arrive at the same decision as the Committee. Rather, the
Board considers the outcome of the Committee’s decision in light of the underlying
rationale for the decision, to ensure that the decision as a whole is transparent, intelligible
and justified. That is, in considering whether a decision is reasonable, the Board is
concerned with both the outcome of the decision and the reasoning process that led to
that outcome. It considers whether the Committee based its decision on a chain of
analysis that is coherent and rational and is justified in relation to the relevant facts and

the laws applicable to the decision-making process.
23.  Inreaching its decision in this matter, the Committee indicated as follows:

a) Regarding the allegation of overcharging the insurance company, the
Committee noted that the Respondent’s explanation was supported by
separate information in the patient record that confirmed that the
Applicant’s treatments were accurately recorded and charged. The
Committee observed that this information was consistent with the
experience of the Committee’s professional members, in that it is common

for a chiropractor to be nearby but not necessarily in the same room as a
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d)
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patient who is having treatment modalities.

Regarding the issue of consent, the Committee noted the presence of a
completed consent form in the patient file but observed that it was not
properly dated. The Committee decided to issue a reminder to the

Respondent regarding this aspect of the complaint.

Regarding the Applicant’s concern about the conduct of a massage
therapist at the clinic during his treatment on September 21, 2018, the
Committee observed that the Respondent’s notes did say that the
Applicant’s pain increased, and it appeared to the Committee that he may
also have been upset that the massage therapist told him the knee injury
would not be covered by insurance. The Committee expressed its
understanding that the Applicant was dissatisfied about both these things
but did not find any indication that the Respondent would have been

required to report the massage therapist to her College.

Regarding the knee brace, the Committee referenced the patient record,
which noted that, due to a prior knee injury, the brace was not covered by
the Applicant’s insurance. The Committee found no indication that the
brace was defective. In addition, it referenced information in the patient
record that the second brace was made “due to girth changes” and that
there was a suggestion in the file that the Applicant may have been
wearing the brace incorrectly. Noting that the Respondent communicated
with the representative of the knee brace provider multiple times in an
attempt to help the Applicant get a brace that met his needs, the
Committee determined to take no further action on this aspect of the

complaint.

Regarding the Applicant’s request for a disability application, the

Committee noted that there was confusion as to whether clinic staff
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25.

26.

27.
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Respondent. The Committee noted that a member is ultimately responsible

actually submitted the requisite documentation completed by the

for the actions of their staff and decided to issue a reminder to the

Respondent regarding this aspect of the complaint.

) Regarding the allegation that the Respondent discharged the Applicant as
a result of his complaint regarding the knee brace, the Committee
referenced information from the Operations and Facilities Manager at the
clinic, indicating that clinic management decided to dismiss the Applicant
due to his behaviour. The Committee concluded that the Respondent
neither discharged nor abandoned the Applicant and took no further action

regarding this aspect of the complaint.

In his written submissions to the Board, the Applicant generally re-iterated his complaint
concerns and disputed the Committee’s findings. For example, he stated that he was not

properly informed regarding his consent, that he was unfit to consent to treatment due to
medication, and that the Respondent had never provided any hands-on treatment nor any

physical treatment.

The Applicant summarized his position, stating his belief that the Respondent did not
have his patients’ best interests in mind as he was treating between 3 — 4 patients at a

time.

Counsel for the Respondent provided written submissions, in which she reviewed key
aspects of the Committee’s decision, referencing information in the Record which she

asserted lent support to the Committee’s conclusions.

In the Board’s opinion, the circumstances of this complaint required the Committee to
rely on its professional chiropractic knowledge and expertise related to the expected
standards of the profession in assessing the Respondent’s conduct and actions. The

Committee concluded that the Respondent’s actions with regard to his billings to the
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insurance company, reactions to the Applicant’s concern with a clinic massage therapist,
attempts to improve the Applicant’s satisfaction with his knee brace, and his lack of
involvement in the Applicant’s dismissal from the clinic did not raise concern and
warranted no further action. The Board finds that the Committee’s decision to take no
action regarding these aspects of the complaint is supported by the information in the
Recotd and is reasonable. The Board observes that the Committee indicated some
concerns with the Respondent’s record-keeping and consent processes. The Board finds
that the Committee’s decision to remind the Respondent to adhere to the College
Standard of Practice 5-002: Record Keeping and the College Standard of Practice S-013:

Consent is reasonable as it will serve to improve the Respondent’s practice.

As described under the Board’s summary of the Committee’s decision, the Board notes
that its decision makes frequent and specific references to information in the Record in
addressing each of the Applicant’s concerns. In the Board’s view, this contemporaneous

documentation is presumptively reliable and supports the Committee’s decision.

The Committee’s decision makes it clear that it considered the Applicant’s concerns with
respect to the Respondent, addressed each of his concerns, and provided coherent reasons
for its conclusions. While the Board acknowledges that the Applicant is dissatisfied with
the Committee’s decision, having considered the submissions of the parties, the
information in the Record and the Committee’s decision, the Board finds that the
Committee’s decision demonstrates a coherent and rational connection between the
relevant facts, the outcome of the decision and the reasoning process that led it to that

outcome, and that the decision as a whole is transparent, intelligible and justified.

In conclusion, the Board finds the Committee’s investigation to have been adequate and

its decision to be reasonable.

10
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V. DECISION

31.  Pursuant to section 35(1) of the Code, the Board confirms the Committee’s decision to to
remind the Respondent to adhere to the College Standard of Practice S-002: Record
Keeping and the College Standard of Practice S-013: Consent.

ISSUED February 4, 2022

Rob Steele

Rob Steele

Anna-Marie Castrodale

Anna-Marie Castrodale

Cathy Loik

Cathy Loik

Cette décision est aussi disponible en frangais. Pour obtenir la version de la décision en frangais, veuillez contacter
hparb@ontario.ca
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February 25, 2022

Members: Ms Anuli Ausbeth — Ajagu, Chair
Dr. Colin Goudreau
Ms Zoe Kariunas
Dr. Michelle Campbell, non-Council member
Dr. Ian Quist, non-Council member

Staff Support:  Mr. Joel Friedman, Deputy Registrar
Ms Jo-Ann Willson, Registrar and General Counsel

Committee Mandate

e To develop and implement a program/guidelines to enhance the doctor—patient

relationship.

e To develop and implement measures for preventing and dealing with sexual abuse of
patients.

e To develop, establish and maintain programs to assist individuals in exercising their
rights under the RHPA.

Since the last Council meeting, the Patient Relations Committee met on January 10, 2022,

The Committee reviewed the passing of the spousal exception regulation and amendments
to Standard of Practice S-014: Prohibition of a Sexual Relationship with a Patient.
Amendments to the standard come into effect on February 25, 2022.The Committee
recognized the many years of work going into the passing of this regulation and that it is a
success story for CCO, the chiropractic profession and the public interest.

The Committee also received a verbal report on the inclusion of material related to the
prevention of sexual abuse in CCO’s October Record Keeping Workshop (RKW). Materials
related to this issue will continue to be developed, including involving fact scenarios, and
included in future presentations of the rebranded RKW.

The Committee reviewed the report developed by the Accessing Centre for Expertise (ACE)
and identified potential amendments to Guideline G-001: Communication with Patients.
These amendments will be reviewed at the next Patient Relations Committee meeting.
Discussion about the ACE report also included: the role of the regulator in research, the
benefit of involving more patients in future studies, and the importance of accurate
communication to patients in the informed consent process.

The Committee continues to review, monitor and approve funding for therapy and
counselling for patients sexually abused by members.
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The Chair would like to thank the members and staff of the Patient Relations Committee for
all of their contributions during this time.

Respectfully submitted,

Ms Anuli Ausbeth — Ajagu
Chair, Patient Relations Committee
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College of Chiropractors of Ontario 94
Registration Committee Report to Council
February 25, 2022

Members: Mr. Markus de Domenico, Chair
Mr. Gagandeep Dhanda
Dr. Kyle Grice
Dr. Julia Viscomi

Staff Support: Mr. Joel Friedman, Deputy Registrar
Ms Madeline Cheng, Registration Coordinator
Ms Jo-Ann Willson, Registrar and General Counsel

Committee Mandate

e To develop, establish and maintain standards of qualification for persons to be
issued certificates of registration.

e To review applications for registration referred by the Registrar.

e To determine the terms, conditions or limitations, if any, for granting a certificate
of registration to an applicant.

The Registration Committee met twice on November 30, 2021 and January 5, 2022, since
the last meeting of Council.

The Registration Committee continues to review applications for registration referred to
the Committee.

The Registration Committee continues to monitor the status of the CCEB examinations
during the COVID-19 pandemic, and the February 2022 examinations have not been
affected. CCO continues to administer the legislation and ethics examination virtually,
taking place on February 17, 2022.

The vast majority of member and professional corporations have renewed their
certificates of registration for 2022 and may continue to renew with a late fee that came
into effect on January 6, 2022. As o February 9, 2022, approximately 130 members and
30 professional corporations were notified by CCO that they still have not renewed for
2022, and failure to renew by March 1, 2022 will result in a suspension of their certificate
of registration.
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Current Member Status 9 5
Chart 1: Membership Statistics as at February 9, 2022
Classes Total
General (Including Provisional) 4804
Inactive 267
Retired 172
All classes 5243
Chart 2: Change in Registration statistics for November 10, 2021 — February 9, 2022
Description Total
New members (Including Provisional) 34
Female 15
Male 19
Chart 3: Colleges of Graduation for New Members
CMCC 7
NCHS (previously known as NYCC) 20
Life CC West 2
Macquarie 1
'NHSU B 3
Acknowledgements

The Chair would like to thank the members and staff support for Registration Committee
for all of their contributions during this time.

Respectfully submitted,

Mr. Markus de Domenico
Chair, Registration Committee
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Rose Bustria

From: Jo-Ann Willson

Sent: Thursday, November 18, 2021 3:54 PM

To: Rose Bustria

Subject: Fwd: Office of the Fairness Commissioner - CCO Phase Il of Risk-
Informed Compliance Framework

Attachments: image001.jpg; RICF and FRP Nov 17 (002).docx

Registration and Council.

Jo-Ann Willson, B.Sc., M.S.W,, LL.B.
Registrar & General Counsel

College of Chiropractors of Ontario
59 Hayden St., Suite 800

Toronto, ON M4Y OE7

Tel: (416) 922-6355 ext. 111

Fax: (416) 925-9610

E-mail; jpwillson@cco.on.ca

Web Site: www.cco.on.ca

CONFIDENTIALITY WARNING:

This e-mail including any attachments may contain confidential information and is intended only for the
person(s) named above. Any other distribution, copying or disclosure is strictly prohibited. If you have
received this e-mail in error, please notify me immediately by reply e-mail and delete all copies including
any attachments without reading it or making a copy. Thank you.

Begin forwarded message:

From: "Mendel, James (MLTSD)" <James.Mendel@ontario.ca>

Date: November 18, 2021 at 2:37:22 PM EST

To: Jo-Ann Willson <jpwillson@cco.on.ca>

Cc: Joel Friedman <JFriedman@cco.on.ca>

Subject: Office of the Fairness Commissioner - CCO Phase Il of Risk-Informed
Compliance Framework

CAUTION EXTERNAL: This email originated from outside of the organization. Do not click links or
open attachments unless you have verified the sender and know the content is safe.

B

Hello Jo-Ann,

The Office of the Fairness Commissioner is proceeding with the second phase of the
Risk-Informed Compliance Framework, which comprises assessing forward-looking risk
factors for all regulators under the OFC’s purview. We have compiled a list of questions,
appended at the end of the attachment, and we kindly ask for your response by
December 10, 2021. Your assistance is greatly appreciated.

Thank you,
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James Mendel

Compliance Analyst

Office of the Fairness Commissioner
416-212-5661 | Toll Free 1-877-727-5365
www.fairnesscommissioner.ca

The information transmitted in this email is intended only for
the person to whom it is addressed and may contain
confidential material. Any review, dissemination, or other use
of this information by persons other than the intended
recipient is prohibited. If you received this message in error,
please contact the sender and permanently delete it,
including any attachments, without making a copy. Please
contact me if you need this communication in another

format Thank you.
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OFFICE OF THE FAIRNESS COMMISSIONER
FAIRNESS COMMISSIONER 595 Bay Street, Suite 1207, Toronto ON M7A 2B4

COMMISSAIRE A L'EQUITE

Re: Risk Informed Compliance Framework Forward Looking Risk Questionnaire
Fair Registration Practices Report Delay

November 17, 2021

In April of this year, the Office of the Fairness Commissioner (OFC) launched its Risk-
Informed Compliance Framework (RICF). This initiative will be implemented in a staged
fashion, with a 12-month transition period to allow regulators to migrate to the new
system and to comply with any outstanding OFC recommendations. You will already have
received a letter indicating your provisional risk category based on the OFC’s assessment
of your organization’s historical regulatory performance - this marks the end of the first
phase of the process.

The second phase is designed to assess forward looking risk factors. To begin this process,
please find appended a list of questions designed to elicit information on regulatory risk
profile factors. These questions are based on the Fair Access to Regulated Professions and
Compulsory Trades Act and the Regulated Health Professions Act as currently drafted, and
related public policy considerations. Please note as well that this exercise is separate from,
and unrelated to, the amendments that the provincial government recently proposed in
the Working for Workers Act, 2021.

We would ask for your responses to the questions by December 10, 2021. If you wish,
you may provide supplementary materials in the form of policies, directives and/or
guidelines that demonstrate how you are addressing the identified risk factors. For
assistance in interpreting these questions, please feel free to contact me at your earliest
convenience. You may also wish to consult the background materials for the RICF
framework which are posted on our website:

e The Risk-informed Compliance Framework and Policy
e The OFC’s modern regulator principles placemat

e Frequently Asked Questions.

An agency of the Government of Ontario
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Once you have submitted your responses, the OFC will review the responses against the
Risk Informed Compliance Framework:

e Assess the forward-looking risk factors by determining the likelihood that each risk
would occur and the impact of that risk.

e Determine the cumulative risk category by aggregating the results of the historical
performance and forward-looking risk assessments.

We would also like to note that the OFC is moving the 2021 Fair Registration Practices
reporting deadline to the Fall of 2022. We have made this decision in order to prioritize
work leading up to April 1, 2022, when the RICF will come into full effect, and recognizing
that regulators are subject to numerous other reporting commitments during the Spring.
Further details will be shared as they become available.

Regards,

James Mendel
Compliance Analyst



Forward Looking Risk Factors — Questions for Regulators

Organizational Capacity:

Has the regulator stabilized the process for receiving applications and completing
assessments / examinations in a timely fashion in the aftermath of the Covid-19
pandemic?

Has the regulator either upgraded, or started the process of upgrading, its IT
systems to be more responsive to the needs of applicants?

Assessment and Registration Processes:

What tools does the regulator have in place to ensure the accountability of its
third-party service providers?

Have third-party assessment / testing bodies that the regulator relies upon
implemented systems / processes to address risk factors arising out of the COVID-
19 pandemic?

Responses to Emergency Situations:

Has the regulator implemented systems / processes to address risk factors arising
out of the Covid-19 pandemic, including migration to a hybrid examination and
testing system?

Has the regulator explored the ability to provisionally licence applicants during the
pandemic to allow them to practice until all registration requirements are met?

Does the regulator have any plans to revisit its risk identification and mitigation
strategies in light of the pandemic?

Over Reliance on Canadian Experience Requirements

Has the regulator completed a recent review of the relevance and necessity of its
Canadian experience requirements and their impact on the career paths of
internationally trained applicants?

What approaches is the regulator considering to either eliminate or reduce the
impact of these requirements?

Does the regulator have plans to assess other barriers that internationally trained
applicants encounter and the reasons why some of these individuals choose to
withdraw and / or abandon their registration applications?
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Public Policy Considerations

e s the regulator considering mitigation steps to address low entry-to-practice pass
rates for internationally trained applicants?

e How does the regulator monitor labour-market trends and does it have any plans
to increase the number of internationally trained applicants that it can successfully
register on an annual basis?

e What steps has the regulator taken to apply inclusion and anti-racism perspectives
to its assessment and registration processes?
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OFFICE OF THE FAIRNESS COMMISSIONER

BUREAU DU COMMISSAIRE A L'EQUITE

FAIRNESS COMMISSIONER 595 rue Bay St., Suite/Bureau 1201, Toronto ON M7A 2B4
COMMISSAIRE A L'EQUITE

February 2, 2022
Dear Registrars and Chief Executive Officers:

I am writing to provide you with a link to our office’s new Legislated
Obligations and Fair Registration Best Practices Guide for Regulated
Professions and Compulsory Trades (the guide).

In developing this important document, we consulted widely with
regulators, representatives from the immigration and settlement
communities, and subject matter experts. When we met with regulators
in September 2021 to present the guide, there was widespread
consensus that it was a useful document. In the intervening time
frame, we have made some minor enhancements to the document in
response to comments that we received. Given that your organization is
already familiar with the contents of the guide, we have determined that
it will come into effect on March 1, 2022.

The purpose of this guide is two-fold. First, to provide regulators with
information and advice to more fully understand how to comply with
their obligations under the Fair Access to Regulated Professions and
Compulsory Trades Act (FARPACTA). Second, to offer our staff a tool to
help them assess the degree to which a regulator is achieving such
compliance. We also considered it essential to supplement these
obligations with lists of best practices designed to improve the quality,
timeliness, and fairness of registration decisions, and to generally
promote excellent client-service.

Owing to some differences between the wording of FARPACTA and
Schedule 2 of the Regulated Health Professions Act, this guide only
applies to the non-health professions and to Skilled Trades Ontario. We

An agency of the Government of Ontario
Un organisme du gouvernement de |'Ontario
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BUREAU DU COMMISSAIRE A L'EQUITE

are currently working with the Ontario Ministry of Health to develop a
companion document for the health colleges, which will be circulated for
comment at a later date.

While the two documents will be different in certain respects, they also
exhibit many similarities. Thus, I would also encourage the health
regulatory colleges to carefully reflect on the contents of the guide, with
particular reference to the embedded best practices, which have wide
applicability across the regulatory community. These best practices will
now substitute for the database of exemplary practices that our office
had previously posted on our web site.

I should also point out that the guide forms one component of our
office’s new compliance approach, which features our recently
promulgated risk-informed compliance framework, which can be
accessed through this link.

It is our plan to keep the list of our best practices evergreen. We plan to
review them regularly to ensure that they remain current. We view this
collection as a common resource and invite regulators to assist us to
keep these ideas timely, forward looking and relevant.

I wanted to raise one related point. As you know, on December 2,
2021, the Working for Workers Act received Royal Assent. This
legislation contains a number of provisions designed to modernize
FARPACTA and reduce barriers encountered by internationally trained
applicants.

These provisions involve establishing maximum time limits for the
registration process, reducing the number of language proficiency tests
that applicants must take, enabling regulators to maintain the continuity
of their registration processes during emergency situations and
eliminating the Canadian experience requirement, unless a regulator can
make compelling case for its retention.



OFFICE OF THE FAIRNESS COMMISSIONER
BUREAU DU COMMISSAIRE A L'EQUITE

The government recently completed consultations to develop the
necessary regulatory provisions to operationalize the legislation. Once
these regulations are finalized, our office will update the guide to
incorporate these new requirements.

I would ask that you circulate the guide to your board members,
leadership team and staff as appropriate. Your assigned Compliance
Analyst would be happy to respond to any questions that you may have
about the document.

Finally, T would like to thank everyone who was involved in developing
the guide, which I hope that you will find to be helpful as you undertake
your important and complex mandates.

Sincerely,

[Original signed by]

Irwin Glasberg
Fairness Commissioner
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Advertising Committee Report to Council
February 25, 2022

Members: Dr. Jarrod Goldin, Chair
Mr. Gagandeep Dhanda
Dr. Julia Viscomi
Dr. Colleen Pattrick, non-Council member

Staff Support: Mr. Joel Friedman, Deputy Registrar

Committee Mandate

e To review proposed advertisements by members to ensure compliance with
CCO’s Standard of Practice S-016: Advertising and Guideline G-016:
Advertising.

The Advertising Committee has not met since the last meeting of Council.

The Committee continues to review proposed advertisements submitted by members for
review, which include websites and electronic media.
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