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Duty

RHPA

Duties and Obijects of Colleges

of College
2.1 Itis the duty of the College to work in consultation with the Minister to ensure, as a

matter of public interest, that the people of Ontario have access to adequate numbers of
qualified, skilled and competent regulated health professionals. 2008, c. 18, s. 1.

Objects of College

Duty

3. (1) The College has the following objects:

I. To regulate the practice of the profession and to govern the members in accordance
with (he health profession Act, this Code and the Regulated Health Professions
Act, 199] and the regulations and by-laws.

2. To develop, establish and maintain standards of qualification for persons to be issued
certificates of registration.

3. To develop, establish and maintain programs and standards of practice to assure the
quality of the practice of the profession.

4. To develop, establish and maintain standards of knowledge and skill and programs to
promote continuing evaluation, competence and improvement among the members.

4.1 To develop, in collaboration and consultation with other Colleges, standards of
knowledge, skill and judgment relating to the performance of controlled acts
common among health professions to enhance interprofessional collaboration, while
respecting the unique character of individual health professions and their members.

5. To develop, establish and maintain standards of professional ethics for the members.

6. To develop, establish and maintain programs to assist individuals to exercise their
rights under this Code and the Regulated Health Professions Act, 1991.

7. To administer the health profession Act, this Code and the Regulated Health
Professions Act, 1991 as it relates to the profession and to perform the other duties
and exercise the other powers that are imposed or conferred on the College.

8. To promote and enhance relations between the College and its members, other
health profession colleges, key stakeholders, and the public.

9. To promote inter-professional collaboration with other health profession colleges.

10. To develop, establish, and maintain standards and programs to promote the ability
of members to respond to changes in practice environments, advances n
technology and other emerging issues.

I1. Any other objects relating to human health care that the Council considers
desirable. 1991, c. 18, Sched. 2, s. 3 (1); 2007, c. 10, Sched. M, s. 18; 2009, c. 26,
s. 24 (L1).

(2) In carrying out its objects, the College has a duty to serve and protect the public

interest. 1991, c. 18, Sched. 2, s. 3 (2).
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@ COLLEGE OF CHIROPRACTORS OF ONTARIO
MISSION AND STRATEGIC OBJECTIVES

MISSION

The College of Chiropractors of Ontario is the self-governing body of the
chiropractic profession committed to improving the health and well-being of
Ontarians by informing the public and assuring them of competent and ethical
chiropractic care.

The College examines, registers and regulates the chiropractic profession and
partners with other health professions, their licensing bodies, organizations and
government.
Developed at the strategic planning session in September 2004
Approved by Council on February 8, 2005

STRATEGIC OBJECTIVES

1. Improve communication of the role, mandate and mechanism of CCO to key
internal and external stakeholders.

2. Strive for unity in the public interest, while respecting the diversity within the
profession.

3. Optimize chiropractic services in the public interest.
4. Continue to regulate in a fiscally responsible manner: Statutory mandate met

and priorities set and appropriately resourced (human and financial).

Developed at the strategic planning session: October 2010
Confirmed at the strategic planning sessions: September 2012, September 2013



CCO CoDE oF CONDUCT

Executive Committee @;))

Approved by Council: September 28, 2012

Council and committee members must, at all times, maintain high standards of integrity,
honesty and loyalty when discharging their College duties. They must act in the best
interest of the College. They shall:

1.

10.

be familiar and comply with the provisions of the Regulated Health Professions
Act, 1991 (RHPA), its regulations and the Health Professions Procedural Code,
the Chiropractic Act 1991, its regulations, and the by-laws and policies of the
College;

diligently take part in committee work and actively serve on committees as
elected and appointed by the Council;

. regularly attend meetings on time and participate constructively in discussions;

offer opinions and express views on matters before the College, Council and
committee, when appropriate;

. participate in all deliberations and communications in a respectful, courteous and

professional manner, recognizing the diverse background, skills and experience of
members on Council and committees;

uphold the decisions made by Council and committees, regardless of the level of
prior individual disagreement;

place the interests of the College, Council and committee above self-interests;

avoid and, where that is not possible, declare any appearance of or actual conflicts
of interests;

refrain from including or referencing Council or committee positions held at the
College in any personal or business promotional materials, advertisements and
business cards;!

preserve confidentiality of all information before Council or committee unless
disclosure has been authorized by Council or otherwise exempted under s. 36(1)
of the RHPA,;

! This section does not preclude the use of professional biographies for professional involvement.



CCO Code of Conduct 2

11.

12.

13.

refrain from communicating to members, including other Council or committee
members, on statutory committees regarding registration, complaints, reports,
investigations, disciplinary or fitness to practise proceedings which could be
perceived as an attempt to influence a statutory committee or a breach of
confidentiality, unless he or she is a member of the panel or, where there is no
panel, of the statutory committee dealing with the matter;

respect the boundaries of staft whose role is not to report to or work for individual
Council or committee members; and

be respectful of others and not engage in behaviour that might reasonably be
perceived as verbal, physical or sexual abuse or harassment.

Version Date: May 22, 2013



10.

11.

Rules of Order of the Council of the
College of Chiropractors of Ontario
Approved by Council: September 20, 2014

In this Schedule, "member" means a council member.

Each agenda topic will be introduced briefly by the person or committee
representative raising it. Members may ask questions of clarification, then the
person introducing the matter shall make a motion and another member must
second the motion before it can be debated.

When any member wishes to speak, he or she shall so indicate by raising his or
her hand and shall address the chair and confine himself or herself to the matter
under discussion.

Staff persons and consultants with expertise in a matter may be permitted by the
chair to answer specific questions about the matter.

Observers at a council ineeting are not allowed to speak to a matter tr.at is under
debate.

A member may not speak again on the debate of a matter until every council
member who wishes to speak to it has been given an opportunity to do so. The

.only exception is that the person introducing the matter or a staff person may

answer questions about the matter. Members will not speak to a matter more
than twice without the permission of the chair.

A member may not speak longer than five minutes upon any motion except with
the permission of Council.

When a motion is under debate, no other motion can be made except to amend
it, to postpone it, to put the motion to a vote, to adjourn the debate of the council
meeting or to refer the motion to a committee.

A motion to amend the motion then under debate shall be disposed of first. Only
one motion to amend the motion under debate can be made at a time.

When a motion is on the floor, a member shall make every effort to be present
and to remain in the room.

When it appears to the chair that the debate in a matter has concluded, when
Council has passed a motion to vote on the motion or when the time allocated to
the debate of the matter has concluded, the chair shall put the motion to a vote
and no further debate is permitted.



Rules of Order of Council
Approved by Council: September 20, 2014

-—

13,

14.

15:

16.

17.

18.

19,

NN Ry
I

A member is not entitied to vole upon any motion in which he or she has a
conflict of interest, and the vote of any member so interested will be disallowed.

Any motion decided by the Council shall not be re-introduced during the same
session except by a two-thirds vote of the Council then present.

Whenever the chair is of the opinion that a motion offered to the Council is
contrary to these rules or the by-laws, he or she shall rule the motion out of order
and give his or her reasons for doing so.

The chair shall preserve order, etiquette and decorum, and shall decide
questions of order, which include addressing any distractions that interfere with
the business of the meeting, subject to an appeal to the Council without debate.

The above rules may be relaxed by the chair if it appears that greater informality
is beneficial in the particular circumstances unless the Council requires strict
adherence.

Members are not permitted to discuss a matter with observers while it is being
debated.

Members are to be respectful, courteous and professional while others are
speaking.

In all cases not provided for in these rules or by other rules of Council., the
current edition of Robert's Rules of Order shall be followed so far as they may be
applicable.



List of Commonly Used Acronyms at CCO

as at September 2010

Acronym Full Name

ADR Alternative Dispute Resolution

BCCC British Columbia College of Chiropractors

BDC Board of Directors of Chiropractic

CAC Chiropractic Awareness Council

CBP Chiropractic Biophysics

CCA Canadian Chiropractic Association

CCEB Canadian Chiropractic Examining Board

CCEC Council on Chiropractic Education (Canada)

CCco College of Chiropractors of Ontario

CCPA Canadian Chiropractic Protective Association

CCRF Canadian Chiropractic Research Foundation

CFCREAB/ Canadian Federation of Chiropractic Regulatory and Educational
Federation Accrediting Boards

Chiropractic Act | Chiropractic Act, 1991

CMCC Canadian Memorial Chiropractic College

CNO College of Nurses of Ontario

COBA Conference of Ontario Boards and Agencies

-Code Health Professions Procedural Code, Schedule 2 to the RHPA
CPGs Clinical Practice Guidelines

CPSO College of Physicians and Surgeons of Ontario

CRC Chiropractic Review Committee

DAC Designated Assessment Centre

FCCO(C) Fellow of the College of Chiropractic Orthopedists (Canada)
FCCR(C) Fellow of the Chiropractic College of Radiologists (Canada)
FCCRS(C) Fellow.of the College of Chiropractic Rehabilitation Sciences (Canada)
FCCS(C) Fellow of the College of Chiropractic Sciences (Canada)
FCCSS(C) Fellow of the College of Chiropractic Sports Sciences (Canada)
FCLB Federation of Chiropractic Licensing Boards

FHRCO Federation of Health Regulatory Colleges of Ontario

HARP Healing Arts Radiation Protection Act

HIA Health Insurance Act

HPARB Health Professions Appeal and Review Board

HPRAC Health Professions Regulatory Advisory Council

MOHLTC Ministry of Health and Long-Term Care

MTCU Ministry of Training, Colleges and Universities

OCA Ontario Chiropractic Association

OHIP Ontario Health Insurance Plan

PHIPA Personal Health Information Protection Act

PIPEDA Personal Information and Protection of Electronic Documents Act
RHPA Regulated Health Professions Act, 1991

UQTR Université du Québec a Trois-Rivieres

WHO World Health Organization

WSIB Workplace Safety and Insurance Board




COLLEGE OF CHIROPRACTORS OF ONTARIO
Council Meeting
Friday, December 4, 2015 (8:30 a.m. — 4:00 p.m.) '

AGENDA (Public) 2

f::g‘;ﬁi:; Page | ITEM Action Action By Priority
In-Gaera No. Required Level
omeCTED BY
CoUNCIL
CALL TO ORDER AND WELCOME 4 Hardick High
Appoint Parliamentarian Hardick/
Council
1. Consent Agenda Approve | Council
1 1.1 Discipline Committee Report
2 1.1.1 CCO v. Dr. Michael Reid
(costs decision) *
17 1.1.2 CCOv. Dr. Emest Perry
(decision re: finding)
44 1.1.3 CCOv. Dr, John Baird
(Divisional Court and leave
to Court of Appeal
decisions) ©
50 1.1.4 Court decision dated
September 24, 2015 re: Dr.
Michael Venneri

! Subject to Council’s direction. Meeting to end no later than 4 p.m.

2If you would like the complete background documentation relating to any item on the agenda, please
speak to Ms Willson.

3 Subject to Council’s direction. Consider addressing all agreed upon high priority items first whether
they are old or new business items.

* Please welcome Ms Wendy Lawrence to her first council meeting.

5 Dr. Reid is appealing the Discipline Committee’s decisions re: finding, penalty and costs.

¢ The Divisional Court dismissed Dr. Baird’s appeal and the Court of Appeal dismissed Dr. Baird’s
motion for leave to appeal the Divisional Court decisions. Dr. Baird’s reprimand is scheduled for
Monday, December 7, 2015, and the Discipline Committee’s decision has taken effect.



Council Agenda — December 4, 2015 (Public)

e oneer,  Pag ITEM Action Action By Priority
INCAMERA o. Required Level 3
DIRECTED BY
COUNCIL
61 1.1.5 TFHRCO Discipline training
session (October 22,23,
2015) 7
64 1.2 Inquiries, Complaints and
Reports Committee
65 1.2.1 HPARB decision dated
September 1, 2015 re: Dr.
Pisarek
76 1.3 Fitness to Practise Committee
Report
2. Adoption of Agenda Adopt Council High
3. Adoption of Minutes ®
4. Committee Reports
107 4.1 Executive Committee Report Verbal Hardick/
Report/ Council
Approve
recommen
dations/
Ratify
decisions
made in-
camera
Ss. 7 Move In Camera
@)
(b)(c)
(de)
Office Development Project ° 1° Verbal Smiley/ High
Report/ Council
Review

7 Dr. Reginald Gates attended the advanced training.
8 Only members present at the meeting should approve the minutes.

9 Mr. Neil Smiley will be attending the meeting to provide a verbal report.
10 Council previously approved submission of applications re: the official plan, rezoning (to allow for
the proposed height and density) and site plan approval.




Council Agenda — December 4, 2015 (Public)

ssenovsor  page | ITEM Action Action By Priority
IN-GaERs o. Required Level ?
Sooncie
Move out of camera and ratify
decisions
Ministry of Health and Long-Term
Care
501 4.1.17 Background information Welcome! | Council
re: CCO public
appointments
513 4.1.18 Information re: public Verbal Public Medium
member Report Members
information/training
(including mandatory
accountability sessions)
577 4.1.19 Communications starting FYI
October 9, 2015 re:
Transparency Working
Group
583 4.1.20 Minister Hoskins remarks | FYI
at HealthAchieve
November 4, 2015
592 4.1.21 Health Insurance Act FYI
Regulation Amendment
(dated September 18,
2015)
593 4.1.22 Toronto Star article dated
October 21, 2015 “Health
Minister aims to
investigate MD pay”
594 4.1.23 Communications from FYI
Health Professions Appeal
and Review Board
Health Professions Regulatory
Advisory Council (HPRAC)
602 4.1.25 Information re: referral to | FYI

HPRAC of RN prescribing




Council Agenda — December 4, 2015 (Public)

o Pag ITEM Action Action By Priority
W-CAMERA No. Required Level ?
DIRECTED BY
COUNCIL
Other Chiropractic/Health Primarily
Related Stakeholders FYI
subject to
questions
and
verbal
reports
Ontario Chiropractic
Association(OCA)
615 4.1.26 Correspondence
dated September 30, 2015
re: request for briefing on
Clinic
Regulation !!
617 4.1.27 Correspondence dated
November 13, 2015 re:
OCA AGM
619 4.1.28 Notice re: Chiropractic
Care and Neck Pain: A
Primer
Federation of Canadian Chiropractic
(FCc)?
Canadian Chiropractic Examining
Board (CCEB)
Canadian Memorial Chiropractic
College (CMCC)
678 4.1.31 Invitations re:
Presentations at CMCC
including Mr. Friedman’s
presentation on November
12,2015
Canadian Chiropractic Association
(CCA)
693 4.1.32 Miscellaneous Bulletins
698 4.1.33 Canadian Clinical

Guidelines Initiative — 3
year report to stakeholders

I There will be a briefing of all associations on the topic of clinic regulation facilitated by the College

of Physiotherapists.

12 The next FCC meetings are in Toronto on November 28, 2015. Drs Hardick and Shankar and Ms
Willson are scheduled to attend.



Council Agenda — December 4, 2015 (Public)

oo Page | ITEM Action Action By Priority
W-CAMERA. o. Required Level ?
Coumen
Chiropractic Awareness Council
(CAC)
712 4.1.34 Bulletin dated November
2, 2015 re: Chiropractic
Masters (Dr. Reid)
Federation of Health Regulatory Verbal Willson Medium
Colleges of Ontario Report
716 4.1.35 Court order dated October
27,2015 giving FHRCO
intervenor status
742 4.1.39 News Release dated
November 20, 2015 re:
Recommendations to
Strengthen the Ontario
College of Trades
759 4.1.40 FHRCO Legislative
Updates — August and
October 2015
818 4.2 Advertising Committee Report Verbal Lambert/ High
Report/ Council
Approve
Recomme
ndations
820 4.2.1 S-016: Advertising Approve | Council High
(revised) for
distributio
n and
feedback
825 422 S-016: Advertising FYI
(current)
830 4.2.3 G-016: Advertising Approve | Council High
(revised) for
distributio
n and
feedback
839 4.2.4 G-016: Advertising FYI
(current)
846 4.2.5 P-016: Public Display FYI

Protocol




Council Agenda — December 4, 2015 (Public)

e . Pag ITEM Action Action By Priority
IN-CANERA o. Required Level
couer
852 4.2.6 Extracts of Council FYI
minutes re: Advertising
861 4.2.7 Various background FYI
information re: advertising
873 4.3 Patient Relations Committee Verbal McCutcheon/ | High
Report Report/ Council
Approve
Recomme
ndations
875 4.3.1 G-001: Communication Approve | Council High
with Patients (new)
881 4.3.2 G-001: Prevention of Sexual | Revoke Council High
Abuse of Patients
889 4.3.3 680 News Marketing Approve | Council Medium
Proposal 3
894 4.4 Quality Assurance Committee Verbal Gleberzon/ High
Report Report/ Council
Approve
Recomme
ndations
897 4.4.1 S-009: Chiropractic Care Approve | Council High
of Animals (revised)
902 442 S-009: Chiropractic Care FYI
of Animals
907 4.4.3 S-013: Consent Discuss Council Medium
915 444 CCO Communique — FYI
January 2009
919 445 P-051: Peer Assessors FYI
922 4.5 Registration Committee Report Verbal Starmer/ High
Report/ Council
Approve
Recomme
ndations

13 Consider as part of budget discussion?




Council Agenda — December 4, 2015 (Public)

o s Pag ITEM Action Action By Priority
In-CaveA o. Required Level ?
DIRECTED BY
COuUNCIL
924 4.5.1 P-053-Returning to the Approve | Council High
General Class of
Certificate of Registration
(revised)
928 4.5.2 P-053: Returning to the FYI
General Class of
Certificate of Registration
(current)
932 4.5.3 2016 Registration Renewal | FYI
and P-029: Chiropractic
Specialties
935 4.5.4 Various Information re: FYI
Fairness Commissioner
5. New Business Review/ Council Medium
Provide
policy
direction/
action
Current CCO Mechanisms
963 5.3 Undertaking from Election
Candidates
965 5.4 CCO Code of Conduct
966 5.5 Confidentiality Undertaking for
Council Members
968 5.6 Canadian Lawyer article dated FYI
September 2015 “Social media e-
discovery: its time is here”
6. For Your Information FYI
(subject to
questions)
970 6.1 Historical Overview re: legislative
and administrative steps from Dr.
Wingfield (November 8, 2015)
976 6.2 Information re: ICA Pediatrics

Program (from Dr. Liz Anderson-
Peacock)




Council Agenda — December 4, 2015 (Public)

SECTIONS OF
THE CODE FOR Pag
IN-CAMERA 0.
SESSIONS IF

DIRECTED BY

CouNcIL

ITEM

Action
Required

Action By

Priority
Level 3

981

982

983

986

998

1003

1011

1012

1017

1021

6.3 Canadian Chiropractic article
dated October 2015 “B.C. ramps
up plan for new chiropractic
school”

Information from Other Regulators

College of Denturists of Ontario

6.4 Announcement dated November 6,
2015 re: Dr. Glenn Pettifer
appointed Registrar

College of Naturopaths of Ontario

6.5 Advisory dated August 27,2015
re: Professionalism when
interacting with the College

6.6 Extract from Newsletter
(November 2015)

College of Nurses of Ontario

6.7 Proposed amendments to Register
By-laws

6.8 Information dated November 9,
2015 re: Regulators’ Nursing
Exam

College of Psychologists of Ontario

6.9 Announcement dated November 3,
2015 re: Appointment of Dr. Rick
Morris as Registrar and Executive
Director

College of Physicians and Surgeons of

Ontario

6.10 Extract from Dialogue

(Volume 11, Issue 3)
6.11 National Post article dated
October 25, 2015

College of Traditional Chinese

Medicine and Acupuncturists of

Ontario

6.12 Invitation to Understanding

Scope of Practice
Symposium on
November 30, 2015 4

14 Mr. Joel Friedman will be attending.




Council Agenda — December 4, 2015 (Public)

o . Pag ITEM Actiop Action By Priority
IN-CAMERA o. Required Level ®
SESSIONS IF
DIRECTED BY
COUNCIL

1024 6.13 Grey Areas(September,

October 2015 Editions)
1029 6.14 Council Member Terms

Chart (October 14, 2015)

DATE AND TIME OF MEETINGS '3

15 Please mark your Calendar and Advise Rose Bustria ASAP if you are unable to attend any

meetings.

Executive Committee Meeting Dates to June 2016

All Executive Committee meetings are at CCO and are scheduled from 8:30 a.m. — 5:00 p.m. unless

otherwise noted.
Year Date Time Event Location
2016 | Tuesday, January 26 8:30a.m. -5 p.m. Meeting CCco
Tuesday, March 22 8:30a.m.—5p.m, Meeting CCOo
Tuesday, May 31 8:30a.m.—-5p.m, Meeting Ccco

Council Meeting Dates to October 2016

All Council meetings are at CCO and are scheduled from 8:30 a.m. — 4:30 p.m. unless otherwise
noted. Scheduled meeting/event dates are as follows:




Council Agenda — December 4, 2015 (Public)

10

. Page | ITEM Actiop Action By Priority
n-camera  NO. Required Level 3
SESSIONS IF
DIRECTED BY
COUNCIL
ADJOURNMENT
Year Date Time Event Location
2015 | Friday, December 4 8:30 a.m. —4:30 p.m, Meeting Ccco

Refresher

Friday, December 4 Evening Holiday Party for MclLean Estate,
Council and Staff Estates of
Sunnybrook
2016 | Tuesday, February 23 8:30 a.m. —4:30 p.m. Meeting CCo
Tuesday, April 19 8:30a.m.—4:30 p.m. Meeting cco
Wednesday, April 20 8:30a.m. -2 p.m. Meeting Ccco
(Elections/
Orientation)
Wednesday, June 15 6 p.m.-10 p.m. Annual General TBD
Meeting
Thursday, June 16 8:30-4 p.m. Meeting CCo
Thursday, September 15 8:30-4 p.m. Meeting Elmhurst Resort
Friday, September 16 8:30-1p.m. Strategic Planning | Elmhurst Resort




ITEM 1.1
Submitted November 26, 2015

College of Chiropractors of Ontario
Discipline Committee Report to Council
Friday, December 4, 2015

Core Members: Mr. Scott Sawler, Chair
Dr. Angela Barrow, non-Council member
Dr. Roberta Koch, non-Council member
Ms Judith McCutcheon
Dr. Brian Schut, non-Council member
Dr. Vikas Puri, non-Council member
Dr. David Starmer
Dr. Pat Tavares

Staff Support: Ms Jo-Ann Willson, Registrar and General Counsel

Since the last report to council on September 17, 2015, there has been one meeting of the
committee on September 26, 2015 by teleconference. Recommendations are anticipated
for the February 23, 2016 Council meeting.

The meeting discussed the budget for the discipline committee in the coming year which
was brought forward to executive committee and will be brought forward to council.
Additionally, discipline panel members expressed interest to explore the preparation of
guidance documents and education seminars for panel members. This will be brought
forward to executive committee and council once the discipline panel concludes
discussions.

One hearing was heard since the last council meeting on Wednesday, September 16, 2015
at 1 p.m. a discipline panel heard Dr. Enrico DiNardo’s case.

The Discipline Committees decisions and reasons for the following matters have been
released to the parties:

e Dr. Michael Reid (Costs) and

e Dr. Ernest Perry.

On October 23, 2015, Dr. Reginald Gates attended the FHRCO’s advanced discipline
orientation. All Council members are potential members of a discipline panel and are
encouraged to take advantage of the FHRCQO’s training sessions.

I would like to thank the members of the Discipline Committee for their time and
commitment: Dr. Angela Barrow, Dr. Roberta Koch, Dr. Vikas Puri, Dr. Brian Schut, Ms
Judith McCutcheon, Dr. David Starmer and Dr. Pat Tavares. I would also like to extend
my thanks to all members of council who have given their time to serve on panels.

Respectfully submitted,

Mr. Scott Sawler
Chair, Discipline Committee



ITEM 1.1.1 RECEIVLD

DISCIPLINE COMMITTEE OF THE COLLEGE UG 2 7 2015
OF CHIROPRACTORS OF ONTARIO N—
QUONTARID

PANEL: Mr. Robert MacKay (Chair) Public Member

Ms. Judith McCutcheon
Dr. David Starmer

Dr. Pat Tavares

Dr. Bryan Wolfe’

BETWEEN:
COLLEGE OF CHIROPRACTORS
OF ONTARIO

-and -

Dr. MICHAEL REID
(Registration #2639)

Public Member

Professional Member
Professional Member
Professional Member

Mr. Chris Paliare and Ms. Karen
Jones for the Coliege of
Chiropractors of Ontario

Mr. Zameer Hakamali and
Mr. Douglas O'Toole
for Dr. Reid

Mr. Brian Gover, Independent Legal
Counsel (*ILC") to the Panel

With submissions in writing
received by the Panel
July 6, 2015

N N N Nt S M N e N N N e’ e e e S e S e’

DECISION AND REASONS ON COSTS

Page 1 of 15




INTRODUCTION

Following a hearing on liability regarding Dr. Michael Reid (“Dr. Reid” or the “Member”)
which took place July 28, 29, 30, 31 and August 14 and 15, 2014 before a panel of the
Discipline Committee (the “Panel”) a penalty hearing was held. In the conclusion section
of the Panel's Decision and Reasons on Penalty dated March 18, 2015, the Panel
invited the parties to provide dates to the Panel for when the parties could make

submissions on costs.

The parties agreed that they would make those submissions in writing. However as of
June 1, 2015, they could not égree on a timeline or process for the submissions. The
Chair of the Panel reviewed the email communications between the parties regarding
their attempts to agree on how the submissions would be made, on which ILC had been
copied. Mr. MacKay then received advice from ILC, and the parties were given an
opportunity to comment on that advice. The Chair ultimately set out a schedule and
process for making the written submissions. That decision on process can be found at

Appendix “A” of this Decision and Reasons for the Decision on Costs.
As a result of following that process, and having regard to the submissions of the parties

as set out below, the Panel orders Dr. Michael Reid to pay costs to the College in the

amount of $166,194.50

Page 2 of 15



OVERVIEW

The hearing into allegations of professional misconduct against Dr. Reid took place
before the Panel at the College of Chiropractors of Ontario (the “College”) on July 28,
29, 30, 31, August 14, and 15, 2014. The allegations against the Member were set out
in two Notices of Hearing. One with respect to a complaint made by another
chiropractor, Dr. Chris Paynter (this Notice bore the title, “Paynter Complaint”), and the
other with respect to behaviour allegedly constituting “Obstructing of Investigation” and

bearing that title.

In relation to the Paynter Complaint, the Panel, in its Decision dated November 18,
2014, found that Dr. Reid committed acts of professional misconduct in that:

I.  He committed an act of professional misconduct as provided by subsection
51(1)(c) of the Health Professionals Procedural Code of the Chiropractic Act,
1991, S.0. 1991, c. 21, as amended, and paragraph 1(2) of Ontario Regulation
852/93, in that during 2011- 2012, he contravened a standard of practice of the
profession and failed to maintain the standard of practice expected of members
of the profession.

fl.  He committed an act of professional misconduct as provided by subsection
51(1)(c) of the Health Professionals Procedural Code of the Chiropractic Act,
1991, S.0. 1991, c. 21, as amended, and paragraph 1(33) of Ontario Regulation
852/93, in that he engaged in conduct or performed an act, that, having regard to
all the circumstances, would reasonably be regarded by members as
unprofessional, and in particular with respect to your conduct towards, and
communications to, Dr. Chris Paynter during 2011 and 2012.

In relation to Obstructing of Investigation, the Panel, in its Decision, found that Dr. Reid
committed acts of professional misconduct in that:
I.  He committed an act of professional misconduct as provided by subsection

51(1)(c) of the Health Professionals Procedural Code of the Chiropractic Act,
1991, S.0. 1991, c. 21, as amended, and paragraph 1(2) of Ontario Regulation

Page 3 of 15



852/93, in that during 2012- 2013, he contravened a standard of practice of the
profession and failed to maintain the standard of practice expected of members
of the profession, including but not limited to $S-020 — Cooperation and
Communication with CCO.

Il.  He committed an act of professional misconduct as provided by subsection
51(1)(c) of the Health Professionals Procedural Code of the Chiropractic Act,
1981, S.0. 1991, c¢. 21, as amended, and paragraph 1(28) of Ontario Regulation
852/93, in that you contravened the Chiropractic Act, 1991, the Regulated Health
Professions Act, 1991, or the regulations under either of those Acts, and in
particular, in 2013, you failed to co-operate fully with a CCO Investigator,
contrary to section 76.(3.1) of the Health Professions Procedural Code, including
but not limited to failing to respond in a meaningful manner to the CCO
investigator’'s correspondence and to requests for an interview.

Ill.  He committed an act of professional misconduct as provided by subsection
51(1)(c) of the Health Professionals Procedural Code of the Chiropractic Act,
1991, S.0. 1991, c. 21, as amended, and paragraph 1(33) of Ontario Regulation
852/93, in that he engaged in conduct and performed an act, that, having regard
to all the circumstances, would reasonably be regarded by members as
unprofessional, and in particular with respect to:

i.  his failure to respond in a meaningful and timely way to the CCQO'’s

requests in 2012 and 2013 to respond to complaint(s) made about him by
Dr. Paynter; and

ii.  his failure to co-operate fully with the CCO investigator in 2013.

The penalty hearing was held on February 2, 2015, the Panel's decision on Penalty,

was released on March 18, 2015.

SUMMARY OF SUBMISSIONS ON COSTS

The College's submissions

In its submissions the College referred to the Panel’s legislative authority to order costs

in an “appropriate case”.
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The College asserted that a costs order was appropriate in this case due to a number of
factors. The following are some of those factors:
¢ The serious nature of Dr. Reid's professional misconduct;
« Biatant and deliberate disregard for standards, guidelines and policies over a
long period of time;
e Dr. Reid’s failure to accept an offer to settle which contained lesser findings than
were ultimately found by the Panel;
¢ The nature of Dr. Reid’s defence which was mostly unsuccessful and resulted in
a more protracted hearing; and
» The lack of mitigating factors.
The College provided written submissions laying out the details of these points.
In relation to the quantum of costs, the College provided a “Bill of Costs” summarizing
the College’s legal costs and expenses, the costs and expenses incurred in the
investigation of the matter, and the costs and expenses incurred in conducting the
hearing up to, but excluding the costs submissions. After the Member raised the issue
of the level of detail in the bill of costs summary at paragraph 19 in his written cost
submissions of June 12, 2014, the College provided supporting detail on June 25, 2015.
The Member was given an opportunity to reply to those further details in advance of the

Panel’s deliberations.

In the circumstances, Mr. Paliare submitted that a cost order of $211,816.52, which was

65% of the College's actual costs, would be fair and reasonable.
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Dr. Reid’s submissions

In his submissions Dr. Reid did not dispute that the Panel has the legislative authority to
order costs. However, he made submissions as to why the costs awarded to the

College should be lower than the amount sought.

The Member submitted that the Panel should give the offer to settle less weight than
suggested by the College. The Member relied, in part, on the fact that the College
“cannot cite a single case in which any professional disciplinary panel, in any
jurisdiction, has considered rejected offers to settle as a factor in determining whether

the case is an appropriate one to order costs.”

With respect to the College’s position that the nature of Dr. Reid's defence protracted
the hearing, the Member pointed to the Agreed Statement of Fact (“ASF”) which served
to narrow the issues in dispute and shorten the hearing. Further, the Member asserted
that it was the College who called witnesses to give viva voce evidence about facts
already admitted by Dr. Reid i-n the ASF. Dr. Reid went on to say the cross-examination
of Ms. De La Barra was prolonged by the witness’s inability or refusal to answer

question directly.

The Member referred to the lack of detail in the bill of costs and submitted that this

resulted in difficulties for the Panel to assess the issue of quantum of costs?.

' Member's submissions Paragraph 6(k)
* This was addressed when the College provided more detail in advance of the Panel’s deliberations on costs,
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The Member submitted that if the Panel were to orders the quantum of costs sought by

"3 it would risk the

the College “without any justification of why the costs are reasonable
creation of a system where members plead guilty to avoid the risk of financial
catastrophe from an adverse costs award. Dr. Reid’s submission was that members
have the right to make full answer and defence and a large costs order would
undermine the Discipline Committee’s credibility. Further with respect of the quantum of
costs the Member cited Andersen v. St. Jude Medical Inc.* which speaks to the
reasonableness of the rates charged and hours spent, and the need to avoid
inconsistency with comparable awards in other cases. The Member referred to several
of the cases cited in the College's submissions and highiighted some of the differences
between this matter and the cases cited. Dr. Reid also contrasted the legal fees he was

billed for responding to the allegations with the College’s legal fees to prepare and

make its case, and submitted that the College’s lawyer billed 6.5 times more.

The Member submitted that the quantum should not be more than Dr. Reid paid his own

lawyers in legal expenses, an amount he stated was “less than $32,000.00".

Following advice from its Independent Legal Counsel, on which the parties were
provided an opportunity to comment, the Panel deliberated to decide the issue of costs

and prepare this decision and its reasons for the decision.

* Member’s submissions paragraph 24
* Tab 3, the Member’s written submissions
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DECISION AND REASONS ON COSTS

AUTHORITY TO AWARD COSTS

A panel of the Discipline Committee has the authority to make an award of costs in
favour of the College pursuant to s. 53.1 of the Health Professions Procedural Code,
S.0. 1991, c. 18, Schedule 2. That section provides:

53.1 In an appropriate case, a panel may make an order
requiring a member who the panel finds has committed an
act of professional misconduct or finds to be incompetent to
pay all or part of the following costs and expenses:

1. The College’s legal costs and expenses.

2. The College’s costs and expenses incurred in
investigating the matter.

3. The College's costs and expenses incurred in
conducting the hearing. 1993, c. 37, s. 15.

The section gives this Panel a broad discretion to make an award of costs in favour of
the College in an "appropriate case".

The Panel reviewed the written submissions of the parties, as well as its own findings of
professional misconduct and in respect of penaity in this matter. It relied on the following

to reach its conclusion with respect to costs:

e The Member has the right to defend himself and make full answer and defence to

allegations against him;

» Notwithstanding the Member's submission that “the conduct in this matter was
not of the greatest severity or importance” and that it “was of moderate
importance™, the Panel accepts Mr. Gover’s advice that when considering costs

“the Panel should be governed by the findings that it made, and the parties’

* Member’s submissions Paragraph 40
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" The Panel notes the College was successful

relative success at the hearing
with respect to all the allegations contained in both Notices of Hearing (although
in relation to the allegation of “disgraceful, dishonourable or unprofessionai”
conduct, the Panel found that it was “unprofessional” rather than one of the more

serious variants of this form of professional misconduct);

e In reviewing the transcripts’ and our recollections from the hearing, the Panel did
not find that Ms. De La Barra was unable or refusing to answer questions directly
in cross-examination. The manner of her oral evidence is more accurately
described as normal for someone not used to being cross-examined and is

unfamiliar with the hearing process;

o With respect to the Member’s submission that there is no other decision that can
be looked to where failure to accept an offer to settle was a factor, one only need
look to the CCO v. Dr. Baird decision on costs released February 7, 2015. Dr.

Reid’s own submissions on costs reference this case.

On May 14, 2014, prior to the beginning of the hearing on liability, the College
made an offer to settle which included a suspension of the Member's certificate
for 12 months, a reprimand, terms conditions and limitations, admitting to four
acts of misconduct, and a costs order in the range $12,500-$30,500.00. This is
considerably less than the $211,816.52 now being sought by the College for

costs. In not accepting that offer;
o Dr. Reid failed to recognize his misconduct;

o The costs to establish the acts of misconduct at the contested hearing of
July 28-31, August 14 and 15, 2014 became $325,871.57; and

o the Panel made 5 findings of misconduct against Dr. Michael Reid.

e Given the number and type of allegations and the fact that the parties had both

entered into an Agreed Statement of Facts that narrowed the issues in dispute,

% ILC advice letter July 9, 2015
" Transcripts July 29, 2014 pages 19 thru 34
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the six day hearing was longer than what would be expected. The Panel found

that some of the reasons the hearing was protracted were:

o Dr. Reid’s decision to argue that the word “required” means “voluntary, not

mandatory and not enforceable”. This was a position that took a good deal

of time and was ultimately indefensible;

The time spent By Dr. Reid to argue that the policies of the College are
simply recommendations and therefore he did not need to comply with

them, also a position that was ultimately indefensible; and

Dr. Reid’s inexplicable position that his conduct, which he admitted in the
Agreed Statement of Facts, did not constitute acts of professional
misconduct. The Panel found that this meritless defence was the primary

cause of the lengthy hearing.

With respect to the Member's submission that the College insisted that witnesses
be called to give viva voce evidence about facts agreed to in the Agreed
Statement of Facts contributed to the length of the hearing. As previously noted
in the decision on the merits,? those witnesses provided an understanding of the
effect of Dr. Reid’s various attempts to contact Dr. Paynter had on the staff of the
office. This was not included in the Agreed Statement of Facts. The Panel noted

this evidence was useful and had been relied on in coming to its findings.

The Member submitted that the Panel should consider how many lawyers the
College utilized, their hourly rates, and the number of hours spent preparing for
the hearing.

o The Panel is aware there are different time demands in preparing a

prosecution then there are in responding to prosecution. We have nothing
before us indicating the usual or expected difference between legal costs

for prosecuting and defending. This may address the Member's

® CCO v. Dr. Reid, released November 18, 2014
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submission that the College’s lawyer bill was 6.5 times the amount billed

by Dr. Reid's lawyers;

o The legal representation the College utilized during this matter was
consistent with previous hearings at the College. Dr. Reid could have
reasonably anticipated that it would be the same for his hearing when he

made the choice to proceed with a contested hearing;

o There was no evidence that Dr. Reid was somehow limited, financially or
otherwise, in also choosing counsel that was “experienced and well

versed in practice before of (sic) the Discipline Committee the CCO”®;
o Both parties availed themselves of two lawyers at the hearing, and

o Although the submissions by the parties indicate a difference in the hourly
rates of the lawyers appearing at the hearing the Panel did not find them
to be “excessive” as describe in the decision of Master Albert in Stojanovic
v. Bulut et al when he commented on “$925.00 per hour for 67 hours” in

relation to a motion.

o Dr. Reid previously entered into an undertaking'® with the College where among
other things, he agreed to, review and comply with “all of the College of
Chiropractors of Ontario’s standards of practice, guidelines, and policies”. In
choosing to engage in further acts that contrary to the standards of practice,
guidelines, and policies of the College, he knew, or he ought fo have known that
further allegations of professional misconduct would result. Members of the
College should not be held financial accountable for Dr. Reid’s choices in this

area.

Therefore this is an appropriate case where the Panel can award costs in favour of the

College.

’ Member’s submissions on costs: Paragraph 35
'Y CCO v. Drs. Reid and Cloutier: June 28, 2012
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The Panel reviewed the comparable cases put forward by both the parties. Although no
other costs order bore the same fact pattern as this matter, the Panel considered the

most similar cases for guidance in coming to its conclusion.

The Panel reminded itself that the costs order is not meant to be a penalty. Instead, it is
meant to indemnify the College for (typically, a portion of) the costs it has incurred as a
result of a member’s professional misconduct. Having considered all of the relevant
factors in the circumstances of this matter and what is fair and reasonable and for these
reasons the Panel makes the following costs order:

The Member is to pay costs to the College of Chiropractors of Ontario

approximately 51% of the College’s bill of costs, namely of $166,194.50.

|, Robert MacKay, sign this decision and reasons for costs on behalf of the members of

the Discipline Panel as set out below.

rd

/.

Robert MacK</Cha|r Date: August 26, 2015

Panel Members:

Mr. Robert MacKay
Ms. Judith McCutcheon
Dr. David Starmer

Dr. Pat Tavares

Dr. Bryan Wolfe
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Appendix "A”
RULING ON ISSUES RELATED TO COSTS SUBMISSIONS

Introduction

These issues arise after the parties are unable to agree on a schedule or process for
making costs submission to the Panel.

Back Ground

Dr. Michael Reid (the “Member”) had findings of professional misconduct made against
him which can be seen in the Panel's decision released November 18, 2014. These
findings were made with respect to the hearing held July 28, 29, 30, 31, August 14 and
15, 2014.

A hearing on penalty was held February 2, 2015 and the decision on penalty released
March 18, 2015. In that decision the Panel invited the parties to, among other things,
make submission on costs.

On June 1, 2015 the Panel Chair was advised the parties had been unsuccessful in
reaching an agreement on the process and timing of costs submissions. The parties
agree with Mr. Brian Gover, Independent Legal Counsel (“ILC”"), when he said; Mr.
MacKay as Panel chair, can determine the issues related to a scheduling costs
submission on the basis of subsection 4.(1) of the Statutory Powers Procedure Act,

Therefore, Mr. MacKay requested and received on consent the communications which
Mr. Gover was copied on, between the parties in relation to scheduling. This clarified the
efforts to date, and the issues as follows

o On April 26, after some apparent negotiations, the parties came to an agreement
on a schedule for making costs submissions to the Panel. That agreement was
made in emails prior to May 15, which were not provided to the Chair.
Nonetheless it could be concluded from the subsequent emails that the parties
agree they will make their submission in writing, the College to submit on May15
and the Member's reply submissions to be on June 1, 2015. What is in dispute is
whether or not the schedule was to be acted on or sent to the Panel for approval.

¢ On May 15, consistent with the purported April 26 agreement the College
provides ILC with their costs submission.
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e On May 27 Mr. Hakamali's letter on behalf of the Member, makes a new request
to the Panel that they reserve their decision on costs until after two appeals that
are underway in this matter. He implies he will not make Member's submission
on costs on June 1, as they may differ after the appeals.

» May 28 the College replies to Mr. Hakamali's May 27 letter disagreeing with the
notion that costs should be considered after the appeals are concluded.

e May 30 Mr. Hakamali's letter acknowledges there was an agreement made April
26 (without detailing what was agreed) and he reiterates his reasons for holding
off on costs submissions until after the appeals. Confusingly this seems to
contradict the agreement of April 26 which he clearly acknowledges.

Issues

1- Should the Panel receive the College's costs submission on costs outside the 20 day
period prescribed by the Rules?

2- Should an accommodation be made in relation to the Member's responding
submissions as to costs? and

3- Should the Panel reserve its costs decision until after the appeals?

ILC provided Mr. MacKay with advice on the issues and the parties were giving an
opportunity to comment on that advice. The Panel Chair has reviewed and considered
the advice and the replies to the advice.

Ruling and Reasons

Issue 1

In accepting the advice of ILC when he says the Panel has the power under Rule 2.4 to
vary the 20 day requirement of Rule 25.1 | found we have discretion in this area.
Furthermore the Panel already has exercised that power and varied the rule in this
matter. See the Panel's decision on Penalty dated March 18, 2015, page 12, last
paragraph, “Conclusion”. were the parties are invited to make submissions on costs.
This being 4 months after the release of the decision on liability the inference can be
made that the 20 day rule was being varied. Furthermore, both parties have engaged in
negotiations for a timetable for making submissions on costs. There can be no doubt the
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Member knew costs were being sought and therefore there is no prejudice to the
Member in varying the rule.

issue 2

As the Panel does not have the agreement which set out a schedule for submissions on
costs nor did it approve any agreement it cannot consider an accommodation to extend
the purported June 1 submission date for the Member.

Therefor we set the deadline for Member's reply submissions to be one week from the
date of this ruling. Thereafter the Panel will review the submissions, deliberate on costs
and release its decision on costs in due course.

Note: Mr. Hakamali in his letter of May 30 said “before the panel engages in further
deliberations on costs”. The Panel has not seen any costs submissions. It is our practice
when engaging in written submission to have ILC maintain the submissions and provide
both to the panel at the same time. That way any one submission is not sitting with the
Panel longer than the other.

Issue 3

| accept ILC’s advice and the Panel will decide the matter of costs as soon as possible
after submissions are received. It is in the public interest for the Panel to resolve the
larger matter as soon as is reasonable.

Note: The delay has been in the parties not responding in a timely way to the Panels
invitation to make costs submissions as stated in the March 18, 2015 decision.

I, Robert MacKay, sign this ruling and reasons for the ruling on behalf of the members

of the Discipline Panel.

Mr. Robert MacKay Date: June 4, 2015
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ITEM 1.1.2 RECEIVED

DISCIPLINE COMMITTEE OF THE COLLEGE NOV 1 & 20% E
OF CHIROPRACTORS OF ONTARIO

COLLEGE OF CHIROPRACTORS

OF ONTARIO
PANEL: Dr. Angela Barrow (Chair) Professional Member
Ms. Georgia Allan Public Member 1 7
Dr. Roberta Koch Professional Member
Ms. Judith McCutcheon Public Member
Dr. Bryan Wolfe Professional Member

BETWEEN: Appearances:’

Mr. Chris Paliare and Ms. Karen
Jones for the College of
Chiropractors of Ontario

COLLEGE OF CHIROPRACTORS

OF ONTARIO

Ms. Valerie Wise and
Ms. Heather Hughes
for Dr. Perry

)
)
)
)
)
)
)
-and - )
;
DR. ERNEST PERRY )
(Registration #2212) )
)
)
) Heard: April 27, 28, 29, 30,
May 1 and June 18, 2015

! Also in attendance at the hearing were: Mr. Brian Gover, Independent Legal Counsel to the Panel; Ms. Jo-
Ann Willson, Registrar and General Counsel CCO; and Ms. Shari Corkum, Mr. Robert Lee, Ms. Dayne
Snell, Mr. Marc Beebe and Mr. Robert Donnelly, Court Reporters.
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DECISION AND REASONS

INTRODUCTION

[11 A hearing into allegations of professional misconduct against Dr. Ernest
Perry took place before a panel of the Discipline Committee (the “Panel”) of the
College of Chiropractors of Ontario (the “College” or “CCO”) April 27, 28, 29, 30,
May 1 and June 18, 2015. The College has a mandate to regulate the practice of
the chiropractic profession and to govern its members and, in so doing, serve
and protect the public interest. The Panel has found that the Member engaged in
professional misconduct by breaching subsections 51(1)(b.1) and (c) of the
Health Professionals Procedural Code (the “Code”) of the Chiropractic Act, 1991,
S.0. 1991, c. 21, as amended, and paragraphs 1(2), 1(5), and 1(33) of Ontario
Regulation 852/93. Below we elaborate on and explain that decision.

THE ALLEGATIONS

[2] The allegations against Dr. Ernest Perry (“Dr. Perry” or the “Member”),
were stated in the Notice of Hearing, dated July 16, 2014. It was filed as Exhibit 1

and set out the allegations against Dr. Perry as follows:
Exhibit 1

1. You have committed an act of professional misconduct as provided by
subsection 51(1)(b.1) of the Health Professionals Procedural Code of
the Chiropractic Act, 1991, S.0. 1991, c. 21, as amended, in that
during the period 2009 to 2013 you sexually abused a patient known
as “‘L.M.”

2. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professionals Procedural Code of the
Chiropractic Act, 1991, S.0. 1991, c. 21, as amended, and paragraph
1(2) of Ontario Regulation 852/93, in that in that during the period 2009
to 2013 you contravened a standard of practice of the profession or
failed to maintain the standard of practice expected of members of the
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profession with respect to your conduct toward and/or treatment of a
patient known as “L.M.”

3. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professionals Procedural Code of the
Chiropractic Act, 1991, S.0. 1991, c. 21, as amended, and paragraph
1(5) of Ontario Regulation 852/93, in that during the period 2009 to
2013 you abused a patient known as “L.M.” verbally and/or physically
and/or psychologically and/or emotionally.

4. You have committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professionals Procedural Code of the
Chiropractic Act, 1991, S.0. 1991, c. 21, as amended, and paragraph
1(33) of Ontario Regulation 852/93, in that during the period 2009 to
2013 you engaged in conduct or performed an act, that, having regard
to all the circumstances, would reasonably be regarded by members
as disgraceful, dishonourable or unprofessional regarding a patient
known as “L.M.”

RESPONSE TO ALLEGATIONS

[3] At the outset of the Hearing, the Member denied the allegations contained

in the Notice of Hearing (Exhibit 1).

PRELIMINARY MATTER

[4] Mr. Paliare sought and the Panel granted an order pursuant to subsection
47(1) of the Code, namely that no person shall publish the identity of a witness
whose testimony is in relation to allegations of a member's misconduct of a
sexual nature involving the witness or any information that could disclose the

identity of the witness, being the complainant known to us as “Ms. L.M.”

OVERVIEW

[5] The facts underlying this matter arose after Ms. L.M. sought care from Dr.
Perry in September of 2005. At issue is whether during the course of their
interaction, there was concurrently a sexual relationship and a doctor-patient
relationship existing between them. If there was such a relationship, the Panel is
also required to assess the nature of the physical contact and other conduct: did

it involve sexual intercourse or other forms of physical sexual relations, touching,
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of a sexual nature, or behaviour or remarks of a sexual nature? Also in question
is whether Dr. Perry failed to maintain the standards of practice with respect to
his conduct toward and treatment of Ms. L.M.2 and whether he verbally,
physically, psychologically and/or emotionally abused her. The final point in
question is whether Dr. Perry engaged in conduct or performed an act, that,
having regard to all the circumstances, would reasonably be regarded by

members as disgraceful, dishonourable and unprofessional or not

SUMMARY OF EVIDENCE

[6] The Panel heard the testimony of two fact witnesses: Ms. L.M., called by

the College; and Dr. Perry, who testified on his own behalf.

[7] Thirty-one documents were entered into evidence and filed as exhibits at
the Hearing. The exhibits were particularly useful to the Panel in the following

ways:

* Exhibit 1 Notice of Hearing, dated July 16, 2014, established the
specific allegations, the conduct alleged and the timelines of the

allegations.

* Exhibit 1A is an Agreed Statement of Facts. This exhibit was
admitted on an uncontested basis and was useful to the Panel in
that it established the timing and some basic background

information.

* Exhibits 2, 3 and 21 consisted of the Member's Chiropractic
Record for Ms. L.M., the Member’s Statement of Accounts for Ms.
L.M. and Excerpts from Day Sheets from the Member's office
during the period December 19, 2011 — February 27, 2012. These

? Of particular significance in this respect are two College standards, Standard of Practice, S-014,
Prohibition Against a Sexual Relationship with a Patient and Standard of Practice, S-002, Record Keeping.
Neither party led expert evidence at the hearing.
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exhibits were useful to the Panel in that they provided evidence to

the Panel of the Member’s record keeping with respect to Ms. L.M.

Exhibits 4 and 5 were photographs and a floor plan of First
Chiropractic Care Centre. These assisted the Panel in

understanding the events that were alleged to have taken place.

Exhibit 7 was a screen shot of some text messages Dr. Perry sent
to Ms. L.M. These assisted the Panel in understanding the

relationship between the Member and Ms. L.M.

Exhibits 11 and 26 were text messages between Dr. Perry and
Ms. L.M., starting November 19, 2012, and continuing through to
June 29, 2013. They were useful to the Panel as they
demonstrated the type of communication that occurred between the

Member and Ms. L.M.

Exhibits 16 and 17 consisted of two Standards of Practice,
specifically, The Prohibition Against a Sexual Relationship with a
Patient and Record Keeping. The CCO provides these documents
to its members in furtherance of its mandate to regulate the
profession. They were helpful in that they showed some of what
the CCO does to communicate its expectations in relation to the

conduct of its members.

Exhibits 18 and 19 Two volumes of email communication between
Ms. L.M. and Dr. Perry. Volume 1 contained emails and Facebook
messages from December 28, 2007 to October 13, 2011. Volume
2 contained emails and Facebook messages from October 17,
2011 to December 31, 2012. They were useful to the Panel in
understanding the relationship between Dr. Perry and Ms. L.M.
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Exhibit 20 was a Google map of Dr. Perry’s office location in

relation to Ms. L.M.’s home.

Exhibits 22, 24 and 30 were screen shots of Ms. L.M.’s Facebook
page and the Facebook page of an alias Ms. L.M. created. They

were useful to the Panel in determining Ms. L.M.’s credibility.

Exhibit 25 was a letter from Mr. David Diamond, a solicitor who Dr.
Perry and his wife retained. The letter was directed to Ms. L.M.
with respect to certain emails, text messages, phone calls and
Facebook messages that will be described more fully elsewhere in
our Decision and Reasons. This was useful to the Panel in the

assessment of Ms. L.M.’s credibility.

Exhibit 27 was an email from Dr. Perry to Ms. L.M. with the subject
line reading: NO CONTACT. This email was useful to the Panel in
understanding Dr. Perry’s reasons for discontinuing contact with
Ms. L.M.

Exhibits 28 and 29 were email communications between the

Member’s wife and “cheatinghusbands1963”. Dr. Perry alleged that

Ms. LM. was the author of the emails from “‘cheating

husbands1963” email account.

DECISION

Onus and Standard of Proof

The College bears the onus of proving the allegations. As for the standard
of proof, we have applied the test set out in F.H. v. McDougalP where the
Supreme Court of Canada has made it clear that there is only one standard of

proof in civil cases at common law, and that is proof on the balance of

32008 SCC 53
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probabilities, which can be expressed as it is more likely than not that the factual
events underlying the allegations occurred. The evidence must be sufficiently

clear, cogent and convincing to satisfy this test.

Credibility of Witnesses

[9] The Panel assessed credibility of witnesses by reference to the principles
set out in the Divisional Court’'s decision in Re: Pitts and Director of Family
Benefits Branch (1985), 51 O.R. (2d) 302. In that case, the Court suggested that
members of administrative tribunals, which include Discipline Panels of this
College, should consider the same criteria as jurors do when called upon to
assess credibility. The Court referred to the standard jury instruction on

credibility which is set out at Appendix “A”.

[10] The Panel carefully weighed the factors set out in the standard jury
instruction when it considered the credibility of the witnesses. Its assessment of

the credibility of both witnesses who testified at the hearing is as follows:

Ms. L.M.
[11] Ms. L.M. had received treatment from Dr. Perry from September 2005 until

November 2012. However, her interactions with Dr. Perry continued until July
2013. The Panel's assessment was that the witness did not appear to be
credible in the majority of her testimony. For example, Ms. L.M. was unable to
indicate whether Dr. Perry ejaculated or not in the treatment room at the time of
the alleged sexual acts taking place.* Ms. L.M. was also inconsistent with her
description of her positioning during treatment when she alleged to have noticed

Dr. Perry had an erection.’

[12] Throughout her testimony, the Panel noticed there were multiple times

when Ms. L.M. could not recall the details of certain events that had occurred.

* Transcript April 28, pages 150-151, 167; April 27 page 69
3 Transcript April 28, pages 139-143; April 27, pages 68-69
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For example, Ms. L.M. could not recall what treatment room she was in or the
time of day of her treatment on November 14, 2011 when she first alleged to
have seen Dr. Perry with an erection.?® The Panel would have expected Ms.

L.M. to remember the details surrounding an event such as this.

[13] Ms. LM.s evidence around her positioning during her treatment on
November 14, 2011 did not make sense from a clinical or common sense

perspective. 7

[14] Ms. L.M.’s description of her own positioning and actions in the treatment
room did not strike the Panel as being reasonable or probable. For example, Ms.
L.M. testified that she was worried about the positioning of her gown and breast
exposure during her treatment.® However, she then claimed to have performed
oral sex on Dr. Perry in a treatment room, while, just on the other side of the

door, his reception area was filled with other patients.®

[15] Ms. L.M.’s memory was selective at times. For example, during cross-
examination, Ms. L.M. either refused to answer or had a difficult time recalling

many of the events or details being asked of her. '

[16] At the end of the second day of her testimony, Ms. L.M. shared her
concern about being away from work for more than two days and testified that
her job was on the line."" However, at the conclusion of her testimony, Ms. L.M.

did not rush back to work, but instead, stayed to hear testimony from Dr. Perry.

[17] The evidence clearly showed the Panel that Ms. L.M.’s behaviour at times
was of an emotionally charged and threatening nature. For example, in her text

messages to Dr. Perry, she stated: “If’s time you start losing something”; “Now

® Transcript April 28, page 166

" Transeript April 28, pages 124-125; 128-133

® Transcript April 28, pages 170-171

? Transcript April 28, pages 221-222

' Transcript April 28, pages 34, 88-89, 116-117
" Transcript April 28, page 263
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I'm hurt and angry so watch out!”; “I warned you before.”; “You brought this out in
me so watch out.” *? During one of her treatments, she walked out and slammed
the door in Dr. Perry’s face.™ Ms. L.M’s Facebook page also showed a vindictive
character. For example on her cover page it states: “Screw me over and I'll do it
to you twice as bad.”™ On December 29, 2012, Ms. L.M. posted an article on her
Facebook page from CBC Toronto, “Do No Harm: Doctors and Sexual Abuse”.
She then followed that up with two comments: “This is for you. Take a look!”

“Did you take a look yet? Is this the kind of things that scare you?”"®

[18] The evidence led the Panel to believe that Ms. L.M. was also capable of
being responsible for the cheatinghusbands1963 emails and the cyber-bullying

Dr. Perry and his wife underwent for 7 months. However, the events that came

from cheatinghusbands1963 did not influence the Panel’s decision, as it was not

proven on the balance of probabilities.

[19] Mindful of the fact that it could accept some, none or all of any witness'
testimony, the Panel concluded that it could not rely on all of Ms. L.M.’s
testimony; some aspects of Ms. L.M.’s testimony were reliable, but others —
particularly as they related to the alleged physical sexual relations between Ms.

L.M. and the Member — were not. .

Dr. Ernest Perry

[20] Dr. Perry is a chiropractor and the subject of these proceedings. The
Panel's assessment of Dr. Perry was that he appeared to be largely honest
throughout his testimony. This was shown through his willingness to admit his
faults. During cross-examination by the College, he was forthright in admitting to
his failures with respect to record keeping. He admitted to having coffee and

lunches with Ms. L.M. and visits to her home.'®

12 Exhibit 11, pages 24-25

% Exhibit 18, pages 1534-1535

' Exhibit 30

" Exhibit 24

' Transcript April 30, page 131, May 1, page 35
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[21] Dr. Perry’s version of how the treatment took place on November 14, 2011
was clear and made sense clinically.” In reaching this conclusion, the Panel
relied on its professional members’ expertise in assessing Dr. Perry’s evidence,
but not in the place of expert evidence in relation to chiropractic treatment. The
Panel concluded that it was more likely that the treatment took place as

described by Dr. Perry than as it was described by Ms. L.M.

[22] The Panel found that Dr. Perry’s recollection of the events and evidence in
question to be generally consistent even with regard to his omissions of fault.
He was able to respond based on what he saw or experienced for the reasons

we have already outlined.

[23] Throughout his testimony, Dr. Perry was clear that he had poor record
keeping skills. For example, Dr. Perry testified that his computer system and his
records did not always reflect the treatment delivered.'® Dr. Perry admitted that
he should have but did not record the reported sexual advances made by Ms.
L.M. during her January 26 and 30, 2012 treatments.®

[24] Dr. Perry did not give a clear response to the assertions made by Ms. L.M.
on a few occasions. For example, on March 9, 2012 Ms. L.M. emailed the
following: “After all the time we have spent together both professional and
personal and becoming quite intimate”. “About our personal stuff....as | told you
before we have the most “%"&*%” relationship! Obviously we are attracted to
each other and that said we also have and will always have feelings for each
other...” “I am not the one who always starts our make out sessions...” *° Dr.
Perry had numerous opportunities to address and deny the obvious assertions of
an intimate sexual relationship made by Ms. L.M. He did not deny them in his

email communication with Ms. L.M. During the hearing, he did not provide the

" Transcript April 30, pages 7-21

"® Transcript May 1, pages 119-120; Exhibit 2

Y Transcript April 30, pages 25-26; Exhibit 2 page 404; May 1, pages 25-28
*% Exhibit 19, pages 2489-2490
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Panel with an adequate explanation as to the lack of his denial to these

allegations set out in emails from Ms. L.M.

[25] The Panel relied on Dr. Perry's evidence, but placed little weight on the
reasons Dr. Perry offered with respect to his lack of responses to Ms. L.M.’s

descriptive emails.

FINDINGS OF FACT

[26] The Panel made the following findings of fact which it relied upon to come
to its conclusions as to whether the forms of professional misconduct alleged in

this case had been committed.

Conduct Between Dr. Perry and Ms. L.M.

[27] The Panel relied heavily on the evidence given surrounding the treatments
Ms. L.M. received in November and December 2011. Dr. Perry’s description of
his treatments made sense from a common sense and clinical perspective.?’ Ms.
L.M.’s description of her positioning and Dr. Perry’'s positioning during her
treatment did not make sense, specifically, her arm positioning, Dr. Perry’'s
positioning while massaging her left side, the placement of her gown and her lack

of reaction to Dr. Perry supposedly having her full breast in his hand.??

[28] Ms. L.M’'s description was inconsistent and not credible with respect to
what occurred in the treatment room during her treatments in November and
December 2011. Ms. L.M. claimed to have noticed that Dr. Perry had an
erection, despite also claiming that the lights were off or dim and that she could

only see shadows.?®

[29] On December 22, 2011, the first time Ms. L.M. alleged that Dr. Perry took

his pants down, she was unable to testify what room she was in, what time of day

! Transcript, April 30, pages 7-21
%2 Transcript, April 28, pages 124-125; 129; 130; 137; 140-142
#* Transcript, April 28, pages 139-140
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it was, where she was coming from, where she was going or where his pants

were in relation to his knees or ankles.?

[30] Ms. L.M.’s response to whether Dr. Perry would have left the room with an
erection changed on three occasions, first being evasive with her answer, then
suggesting he gave her a manual adjustment and perhaps the erection went
away and finally testifying that her treatment ended with a hug and a kiss.?®

[31] Ms. L.M. claimed that she performed oral sex on Dr. Perry during her
treatments in the month of January 2012. The Panel was concerned that these
events could not have transpired as described by Ms. L.M. Dr. Perry’s day
sheets showed that he booked more than one patient every 15 minutes. In
January 2012, Dr. Perry’s day sheets showed that there was anywhere from one
to two other patients booked in the same 15 minute time slot as Ms. L.M. It
seemed unlikely to the Panel that Dr. Perry could have Ms. L.M. on a TENS unit,
massage her, de-robe himself, receive oral sex, rid himself of an erection, get

dressed and then move on to adjust his next patients in the time frame allotted.?®

[32] Ms. L.M.’s testimony when questioned about whether Dr. Perry ejaculated
or not when she claimed to have performed fellatio was inconsistent. Ms. L.M.
testified that Dr. Perry ejaculated once during her treatment sessions then

testified that she did not know if he ejaculated.?’

[33] Ms. L.M. claimed she was upset having to see the receptionist after
leaving the treatment room on February 9, 2012 when Dr. Perry told her “this
needs to stop” (referring to the sexual advances he claimed she made toward
him). Yet seeing the receptionist after performing oral sex on Dr. Perry in the

treatment room did not appear to have caused any reaction from Ms. L.M.?®

* Transcript, April 28, pages 166; 172

5 Transcript, April 27, page 69; April 28, pages 150, 151, 167
% Transcript, April 28, page 178-184; Exhibit 21

77 Transcript, April 28, pages 1780179

% Transcript, April 28, pages 193-196
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[34] The Panel relied on the evidence given by Dr. Perry throughout the
hearing but could not accept that the doctor-patient relationship was
characterized by appropriate or normal behaviour between himself and Ms. L.M.
Specifically, there was inappropriate behaviour that involved repeated boundary
violations in going for coffee, lunches and home visits; in particular, those that
occurred following Ms. L.M.’s supposed sexual advances.®® Dr. Perry's
behaviour was not consistent with a normal doctor-patient relationship. Dr. Perry
demonstrated a lack of judgement with respect to the nature of his relationship
with Ms. L.M. and he did not respond appropriately, thus violating the standard of

practice.

[35] A reasonable response to Ms. L.M.'s March 9, 2012 email, “/ am not the
one who always starts our make out sessions...” and “at this time our sessions
are safe with me” would be to address the comment in his reply email and be
clear that there were no “make out sessions” if indeed there were not.*® This
reference to “make out sessions” called out for a denial by Dr. Perry; however, he
failed to do so in the reply email to Ms. L.M., nor did he provide an adequate

explanation at the hearing.

[36] At an earlier occasion, December 29, 2010, Ms. L.M. sent the following
email: “Our couple of incidents will be kept fo ourselves. | do not ‘kiss and tell”
as | hope you know and hopefully same goes for you?? By the way quite
different of us but very good!” Dr. Perry responds, “ditto”.®' This response
implied an agreement to Ms. L.M.’s email. Normal doctor-patient communication
would suggest that Dr. Perry should have been clear in his response as to the

kiss being inadvertent; a “mangiacake” mistake as he alleged in his testimony.

* Transcript, May 1, page 35, 37-39; April 30, pages 30-33; April 27, pages 97-98
*0 Exhibit 19, pages 2489-2490
*! Exhibit 18, page 1984
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[37] On February 27, 2012, Ms. L.M. emailed the following to Dr. Perry: “OR
was it because you knew YOU weren’t going to get anything out of the treatment.
Now | know for sure that the only reason you were spending more time and
massaging my neck out was that | would get in your pants and stuff’” Once
again, a comment of this kind screamed out for a denial or questioning of some
sort from Dr. Perry. Instead he replied: “Getting something never came into the
equation and I/feel that is uncalled for’.* Dr. Perry had numerous opportunities
to address the obvious assertions of an intimate sexual relationship made by Ms.

L.M.; however, he did not in the emails.

[38] Dr. Perry did not do what needed to be done to terminate the doctor-
patient relationship. It was clear in the emails noted above that Ms. L.M. was
looking for more than a doctor-patient relationship. Dr. Perry did not follow the
Standard of Practice S-014, Prohibition Against a Sexual Relationship with a
Patient with respect to communicating proper boundaries for the doctor-patient
relationship, referring the patient to another chiropractor or documenting the
actions on the patient’s chart. Dr. Perry gave evidence that Ms. L.M. leaned into
his groin on January 26, 30 and February 9, 2012. Dr. Perry did not document

any of these actions by Ms. L.M., nor did he terminate her care at that time.*

[39] Dr. Perry gave testimony that he told Ms. L.M. that he would provide her
with care on an interim basis. She then made a pass at him, suggested they
have “something on the side” and he “adamantly told her” that he could not be
her chiropractor; however, when Ms. L.M. showed up at his office later that day,

he still treated her. This is in direct violation of the standard of practice.®*

[40] Dr. Perry’s actions appeared to be “grooming behaviour’, whether

intentional or not. Ms. L.M. had verbalized a clear break in her relationship with

*> Exhibit 19, pages 2472-2473
% Exhibit 16, $-014; Transcript, April 30, pages 25-27; May 1, pages 25-26; Exhibit 2, page 404
** Transcript, April 30, pages 30-33; May 1, pages 37-39; Exhibit 16, S-014

Page 14 of 27



Dr. Perry and in many incidences, he re-initiated the relationship.*® For example,
Dr. Perry texted Ms. L.M., “Should | take your silence as you not coming in

today?” An hour and a half later he texted her again, “R u avoiding me?”

[41] Dr. Perry had boundary issues with Ms. L.M. On March 29, 2012, Ms.
L.M. emailed the following to Dr. Perry: “/ have a few things to talk with you
regarding what happened between us on a personal level. | am not happy at all
and how we left things on Monday. | am actually pissed. | will leave it up to you
if and when you want to do this. Got the feeling tonite its not something you want
to do. If I don’t hear from you very soon | will assume that you do not want to talk
and we can say our goodbyes.” Again, an appropriate response would have
been for Dr. Perry to address the personal matter that Ms. L.M. was referring to
in her email. He should have set up proper boundaries to address the feelings
Ms. L.M. had for him, specifically, referring her to a chiropractor outside of his

office. Instead, on April 11, 2012, he went to Ms. L.M.’s house for lunch.*

[42] On April 14, 2012, Ms. L.M. emailed Dr. Perry: “You know I thought you
were calling me this morning about what happened between us the other day at
my place and walking out on me like that and possibly apologizing but instead
you start blaming me for something | am sfill confused on as | was not really
understanding you. Good bye Emie”. Dr. Perry agreed in his testimony that there
was a note of finality in the email and their relationship could have ended at that
time. However, Dr. Perry’s reply came in the form of a number of texts in which
he apologized and promised to be a better friend and treat her better.”’

Common sense would suggest that ending the relationship at this time would

have been Dr. Perry’s next logical step.

%% Transcripts April 27, pages52-57, 75-76, 77-78; April 28, pages 207-210, April 29, page 160; April 30,
page 29; May 1, pages 31-32; Exhibit 18, pages2114-2116, 2121-2122, 2160; Exhibit 19, page 2489;
Exhibit 7, Exhibit 21, Day Sheets from Dr. Perry’s Office, February 27, 2012; Exhibit 11, page 24

36 Exhibit 19, page 2526; Transcript April 30, pages 39-40

37 Exhibit 19, pages 2558-2559; Transcript, May 1, pages 80-81
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[43] In Dr. Perry’s email to Ms. L.M., dated July 4, 2013, he stated all the
reasons why he did not want to maintain contact with her. Nowhere in his
reasons did he mention the Facebook message Ms. L.M. sent to Dr. Perry’s wife
where Ms. L.M. claimed: *“/ am the person who he has been cheating on you
with.”® Again, common sense suggests that if a relationship did not exit between
Dr. Perry and Ms. L.M., the devastating results of receiving a message like this

would definitely be a reason to not want further contact.

Record Keeping

[44] Dr. Perry’s record keeping was clearly deficient. He admitted to having
“sub par” notes and record keeping as per the Standard of Practice S-002.%° Dr.
Perry admitted he had no chiropractic records for L.M. from 2005-2009. He said

he lost them.*°

[46] Dr. Perry admitted at least a portion of his documentation regarding Ms.
L.M. was no”t correct. During the period August 17, 2009 to April 25, 2011, Dr.
Perry kept computerized SOAP notes of treatments. Each note indicated Ms.
L.M. had rated her symptoms on a pain scale as part of the assessment. Dr.
Perry admitted that while he may not have requested a numeric value, he did

assess improvement or deterioration of pain.*'

[47] Dr. Perry admitted in cross-examination that his evidence regarding why
Ms. L.M.’s treatment should be discontinued was at odds with his documentation
in her chiropractic records. Dr. Perry admitted that he should have, but failed to

document discontinuing Ms. L.M.’s care.*?

* Exhibits 13, 27

* Transcript, May 1, page 136

40 Transcript, May 1, pages 115-116

*! Transcript, May 1, pages 119-120, 168-169; Exhibit 2, pages 56-57
*2 Exhibit 18, pages 2018, 2033
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[48] Dr. Perry’s chart does not contain an entry for treatments on November
14, 16, or 17, 2011, although he billed Ms. L.M. for treatment on each of those

dates.®®

[49] Dr. Perry did not document Ms. L.M.’s alleged sexual advances toward
him in his charting (i.e.: touching his groin area). He admitted on cross
examination that having a patient make a move for his crotch was unusual and a

pretty dramatic thing that should have been documented.**

[50] Dr. Perry admitted that he failed to document the treatment he gave Ms.
L.M. on April 30, 2012, even though he acknowledged he had a professional

obligation to document all patient treatments.*

Emotional and/or Psychological Abuse

[51] Dr. Perry persistently re-initiated the relationship with Ms. L.M. and did not
terminate the relationship with the patient. In fact, he persisted in contacting

her. 48

[62] After April 25, 2011, Ms. L.M. discontinued treatment over the cost of an

exercise ball. Eventually, Dr. Perry asked her if she wanted to come back for

treatment.*’

[63] Dr. Perry admitted that he went to Ms. L.M.’s house on February 27, 2012
and April 11, 2012 following her alleged sexual advances. He went at a time he
knew the children were away. He acknowledged that he could have met Ms.
L.M. in a public place, a safe environment. Dr. Perry indicated that he thought it

was “appropriate” to go to her home.*® In the view of the Panel, going to Ms.

3 Exhibit 3, page 203; Exhibit 2

* Transcript, April 30, pages 25-26, May 1, pages 25-28; Exhibit 2, page 404
% Transcript May 1, pages 82-32

‘> Exhibit 7

T Transcript, April 28, pages 64-68, April 29, page 207

“*® Transcript, April 30, pages 30-33, May 1, pages 37-39
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L.M.’s home after her alleged sexual advances would appear to be inappropriate

and again, not represent an example of a normal doctor-patient relationship.

[54] On September 17, 2012 Ms. L.M. indicated she did not want to deal with
Dr. Perry anymore. She sent him an email indicating that everything in their
personal stuff, friendship and business was done on his terms, and that “/ never
would have done what we have done together if | don’t have feelings and |
thought the same from you then but now | know for sure you didn’t and never
have.™® Rather than accept Ms. .L.M.’s position that their relationship was over,
Dr. Perry emailed her, asking for forgiveness and asking her out to lunch so they
could discuss the situation.*® Dr. Perry testified that he initiated contact with Ms.
L.M. because “I can’t leave it like that. | can’t just you throw this out.”®" It is clear
that Ms. L.M. had feelings for Dr. Perry. It is the Panel's view that an appropriate
response would have been to terminate the relationship. For whatever reason,
Dr. Perry continued to try to resolve the differences between himself and Ms.

L.M. and in so doing, created emotional anguish for Ms. L.M.

[55] On November 21, 2012, Dr. Perry went to Ms. L.M.’s house. After that
visit, texts were exchanged between Dr. Perry to Ms. L.M. Ms. .L.M. indicated in
her texts that she was not okay after Dr. Perry’s visit and went on to say that it
was way too easy for him and it was about time he lost something. Dr. Perry
indicated he wanted to meet with her on Monday for lunch, and repair the
damage done to their friendship.®> The Panel finds Dr. Perry’s repeated

behaviour to be emotionally difficult for Ms. L.M.

" Exhibit 19, page 3085

** Exhibit 19, pages 3083-3085
*! Transcript, May 1, page 109
52 Exhibit 11, pages 23-24
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OTHER

[56] We relied on the advice given to us by Mr. Gover, the Panel’'s independent

legal counsel, for this hearing. Specifically, the Panel relied on the advice given

on:

Evidentiary value of lack of denial:

[57] In an email to Dr. Perry, the complainant L.M. referred to “make out
sessions”.>* When he responded to the complainant’s email, Dr. Perry did not
deny that “make out sessions” had taken place but responded to an aspect of her

email.?* The Panel asked about the use that they could make of this evidence.

[58] Mr. Gover advised us that the Member's failure to deny that he
participated in “make out sessions” with the complainant might amount to an

“implied admission”. The leading Canadian evidence textbook puts it this way:

If it would be reasonable to expect a denial in the face of an
accusation, then the party’s failure to do so could constitute an implied
admission against him or her. Much, of course, turns upon the
circumstances to determine whether such an expectation is
reasonable. Before such conduct can constitute an admission, the
court must be satisfied that there is sufficient evidence from which a
jury might reasonably find that the conduct amounted to an
acknowledgement of responsibility.55

[59] We were advised that in determining what use, if any, to make of this
evidence, the Discipline Panel should carefully scrutinize the surrounding
circumstances and ask itself whether the reference to “make out sessions” called
out for a denial by Dr. Perry, and, if so, whether he has offered an adequate

explanation for failing to deny it. If the Panel concluded that the complainant's

%3 See Exhibit 19, pp. 2488-2490 — email from L.M. to Dr. Perry sent on March 9, 2012 at 1:18 p.m., where
the complainant stated, among other things, “I am not the one who always starts our make out sessions”

and “(a)t this time our sessions are safe with me”.
34 See Exhibit 19, p. 2488 — the email from Dr. Perry to L.M. sent on March 12, 2012.
> A.W. Bryant, S.N. Lederman and M.K. Fuerst. Sopinka, Lederman & Bryant — The Law of Evidence in

Canada (Third Edition)
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allegation that “make out sessions” had taken place did call for denial and that
the Member has not adequately explained his failure to make a denial, the Panel
would be entitled to conclude that Dr. Perry admitted that what the complainant

alleged actually took place.*

Definition of “Disgraceful”, “Dishonourable” and “Unprofessional”:

[60] Allegation No. 4 refers to conduct falling under the so-called “basket
clause” in paragraph 1(33) of Ontario Regulation 852/93, in which the Member is
alleged to have “engaged in conduct or performed an act, that, having regard to
all the circumstances, would reasonably be regarded by Members as disgraceful,

dishonourable or unprofessional regarding a patient known as “L.M.”.

[61] Independent counsel advised us that “disgraceful”’, “dishonourable” and

“unprofessional” conduct could each be seen in a spectrum.

[62] “Disgraceful” conduct is conduct that has the effect of shaming the
Member and, by extension, the profession. In order to be disgraceful, the conduct
should cast serious doubt on the Member’s moral fitness and inherent ability to

discharge the higher obligations the public expects professionals to meet.

[63] “Dishonourable” conduct is similar, but need not be as severe. However,
“dishonourable” conduct is often the best description for conduct involving
dishonesty or deceit. Such conduct is considered in most areas of law to be the
most serious and worthy of sanction and in many cases dishonest conduct
should also be regarded as “disgraceful”. Both dishonourable and disgraceful
involve an element of moral failing. A Member ought to, or will, know that the
conduct is unacceptable and falls well below the standards of a professional
when he or she commits a disgraceful or dishonourable act. Conduct amounting
to fraud, theft, public indecency or assault, would be examples of dishonourable

or disgraceful conduct. In general, the more knowledge of the wrongfulness the

*¢ Email from Mr. Brian Gover of Stockwoods, dated July 16, 2015. Counsel for the Member and College
Counsel were both afforded an opportunity to comment on independent counsel’s advice.
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Member had or ought to have had at the time of the conduct, the more it will tend

to be “disgraceful” as opposed to merely “dishonourable’.

[64] By contrast, “unprofessional” conduct does not require any dishonest or
immoral element to the act or conduct. Many courts have found that
unprofessional conduct includes a “serious or persistent disregard for one’s
professional obligations.” This term recognizes the general traits of good
judgment and responsibility that are required of those privileged to practice the
profession. Whether or not a Member commits an act that disgraces him or her
and dishonours the profession, failure to live up to the standards expected of him
or her can demonstrate that a Member is, simply put, not professional. However,
mere errors in judgment, or discretionary decisions made reasonably (though the
Panel might have made them differently) are not properly considered

“unprofessional” conduct.”’

Definition of Grooming Behaviour:

[65] Based on Mr. Gover's advice, the Panel understood- “grooming” is
behaviour that is intended to enlist someone else (typically having lesser power
in the relationship) in some form of sexual activity. Whether “grooming” behaviour
constitutes sexual abuse for the purposes of Allegation No. 1 in the Notice of
Hearing requires consideration of the term “sexual abuse” of a patient by a

member, as set out in subsection 1(3) of the Health Professions Procedural

Code. Subsection 1(3) reads as follows:

Sexual abuse of a patient

(3) In this Code,
“sexual abuse” of a patient by a member means,

(a) sexual intercourse or other forms of physical sexual relations between

the member and the patient,

57 Email from Mr. Brian Gover of Stockwoods Barristers, dated July 16, 2015
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38 (b) touching, of a sexual nature, of the patient by the member, or
(c) behaviour or remarks of a sexual nature by the member towards the

patient.

[66] Obviously, the aspect of this definition that is relevant is (c), “behaviour or
remarks of a sexual nature by the member towards the patient”. Independent
counsel advised us that it was for the Panel to determine whether the “grooming”

behaviour to which it has referred, if found, falls within this definition.5®

CONCLUSION

[67] At the conclusion of the Hearing, the Panel invited and heard submissions
from counsel for the College and counsel for the Member. In advance of our
deliberations we received advice from independent legal counsel on the record

and in the presence of the parties.

[68] After deliberation and consideration of the evidence, the parties’
submissions and independent legal counsel's advice, we made a number of
findings of professional misconduct. Below we explain these findings, which
relate to Dr. Perry’s failure to establish proper boundaries for the doctor/patient
relationship with Ms. L.M. and his serious and persistent disregard for his

professional obligations.

[69] Having considered the various components of the definition of sexual
abuse in subsection 1(3) of the Code, the Panel concluded that the College did
prove that Dr. Perry sexually abused Ms. L.M. by touching of a sexual nature, of
the patient by the member (paragraph 1(3)(b) of the Code). The Panel carefully
weighed the surrounding circumstances around the emails between Dr. Perry
and Ms. L.M. The Panel felt strongly that these emails called out for a denial
from Dr. Perry; however, he failed to deny, for example, that he had engaged in

‘make out sessions” with the complainant and did not provide an adequate

*® Email from Mr. Brian Gover of Stockwoods Barristers, dated July 23, 2015. This email was duly
disclosed to both parties’ counsel.
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explanation for failing to deny them. The Panel did not find that Dr. Perry
sexually abused Ms. L.M. by having “sexual intercourse or other forms of
physical sexual relations” with her (paragraph 1(3)(a) of the Code). In view of the
Panel's assessment of the credibility of Ms. L.M. and the Member, we concluded
that there was no clear and convincing evidence that anything beyond “make out
sessions” occurred between them. Did Dr. Perry engage in “behaviour or
remarks. of a sexual nature” toward Ms. L.M. (i.e., conduct described in s. 1(3)(c)
of the Code)? The Panel accepts that Dr. Perry’s repeated failures to respect
professional boundaries were accompanied by “touching of a sexual nature”
(“make out sessions”) as explained above — and therefore concluded that the
Member had engaged in “behaviour of a sexual nature” — but found no evidence
upon which it could conclude that this behaviour was accompanied by remarks of

a sexual nature on the part of Dr. Perry.

[70] Dr. Perry contravened the Standard of Practice, S-014, Prohibition Against
a Sexual Relationship with a Patient. |t clearly states that if a patient suggests
or attempts to develop a sexual relationship, the doctor is to inform the patient of
the restrictions and communicate proper boundaries for the doctor-patient
relationship. The patient is to be referred to another chiropractor if the above
actions do not resolve the situation. The actions are to be documented in the
patient’s chart. Dr. Perry did not communicate or demonstrate proper boundaries
for the doctor-patient relationship, in that he continued to have visits with Ms.
L.M. either at her home or outside of the office after she had made alleged
sexual advances toward him. Dr. Perry continued an email and texting
relationship with Ms. L.M. The Panel felt it was beyond a normal doctor-patient
relationship. It was unclear to the Panel whether Dr. Perry or Ms. L.M. initiated
her transfer to another chiropractor within Dr. Perry’s office, however, the Panel
was in full agreement that Ms. L.M. should have been transferred to a
chiropractor outside of Dr. Perry’s office. Dr. Perry once again, violated
boundaries by continuing to adjust Ms. L.M. “on the side” after this transfer

occurred. Dr. Perry admitted to not documenting in the patient chart any of the
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alleged sexual advances Ms. L.M. made toward Dr. Perry while she was

receiving active treatment from him.

[71] Dr. Perry contravened the Standard of Practice, S-002, Record Keeping,
in that he did not have a complete record of Ms .L.M.’s clinical notes. Ms. L.M.’s
chiropractic records from 2005-2009 had been lost. Ms. L.M.’s health records did
not contain entries for some treatments that had been billed. Dr. Perry did not
document Ms. L.M.’s alleged sexual advances made toward him. He also did not
document in Ms. L.M.’s health records that she had been referred to another

health professional.

[72] The Panel concluded that Ms. L.M. experienced emotional abuse as a
result of Dr. Perry’s actions. Emails and texts in evidence at the hearing clearly
showed that Ms. L.M. did have feelings for Dr. Perry. Evidence also showed that
Ms. L.M. was upset in many situations with Dr. Perry’s actions, comments or lack
thereof. Dr. Perry’s inability to communicate clear and proper boundaries to Ms.

L.M. created emotional turmoil for her.

[73] The Panel gave careful consideration to the definitions of the terms
“disgraceful”, “dishonourable” and “unprofessional”. The Panel concluded that
Dr. Perry engaged in disgraceful behaviour in that his repeated boundary
violations were at the heart of why this matter appeared before the Discipline
panel. We also concluded that Dr. Perry’s conduct was dishonourable. There
was an element of moral failing in that he violated the college’s standard of
practice, Prohibition Against a Relationship with a Patient.  Finally, the Panel
concluded that Dr. Perry acted unprofessionally, having a serious disregard for

maintaining the college’s Record Keeping standard of practice.

[74] In the face of convincing evidence, both in the exhibits and in the
testimony of the witnesses that support the findings of facts set out above, the

Panel concluded that there is clear, cogent, and convincing evidence to support
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the following findings of professional misconduct against the Member:
Specifically, the Panel found that the College has met the required burden of
establishing that Dr. Perry has committed the following acts of professional

misconduct in relation to Exhibit 1, the Notice of Hearing:

1. Dr. Perry committed an act of professional misconduct as provided by
subsection 51(1)(b.1) of the Health Professionals Procedural Code of the
Chiropractic Act, 1991, S.0. 1991, c. 21, as amended, in that durin% the
period 2009 to 2013 he sexually abused a patient known as “L.M.3

2. Dr. Perry committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professionals Procedural Code of the
Chiropractic Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(2)
of Ontario Regulation 852/93, in that in that during the period 2009 to 2013
he contravened a standard of practice of the profession or failed to
maintain the standard of practice expected of members of the profession
with respect to his conduct toward and/or treatment of a patient known as

“‘L.M.”

3. Dr. Perry committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professionals Procedural Code of the
Chiropractic Act, 1991, S.0. 1991, c. 21, as amended, and paragraph 1(5)
of Ontario Regulation 852/93, in that during the period 2009 to 2013 he
emotionally abused a patient known as “L.M.”

4. Dr. Perry committed an act of professional misconduct as provided by
subsection 51(1)(c) of the Health Professionals Procedural Code of the
Chiropractic Act, 1991, S.0. 1991, c. 21, as amended, and paragraph
1(33) of Ontario Regulation 852/93, in that during the period 2009 to 2013
he engaged in conduct or performed an act, that, having regard to all the
circumstances, would reasonably be regarded by members as disgraceful,
dishonourable and unprofessional regarding a patient known as “L.M.”

The parties are directed to make the necessary arrangements for attendance at a

penalty hearing.

%% 1t should be noted, however, that Dr. Perry’s sexual abuse of the complainant was limited to “touching,
of a sexual nature, of the patient by the member” and “behaviour of a sexual nature toward (Ms. L.M.) but
did not include “sexual intercourse or other forms of physical sexual relations between the member and the

patient”.
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|, Angela Barrow, sign this decision and reasons for the decision as Chair of this
Discipline Panel and on behalf of the members of the Discipline Panel as listed

below:

W N/O'z){/ryu{r-u\, /5) Roi5”

Angela Barrow, Chair Date: November 13, 2015

Panel Members:

Dr. Angela Barrow

Ms. Georgia Allan

Dr. Roberta Koch

Ms. Judith McCutcheon
Dr. Bryan Wolfe

Page 26 of 27



Appendix “A” 43

Ontario Specimen Jury Instructions (Criminal) by the Honourable Mr. Justice
David Watt Toronto: Carswell, 2008.

1. Did the witness seem honest? Is there any reason why the witness would
not be telling the truth, when it was important to tell the truth?

2. Does the witnhess have an interest in the outcome of this case? Does the
witness exhibit any partisanship, any undue leanings towards the side
which called him or her as a withess?

3. The appearance and demeanour of the witness and the manner in which
he or she testified. Did the witness appear and conduct himself or herself
in an honest and trustworthy manner? It may be that he or she was
nervous or confused in circumstances in which he or she found himself or
herself while testifying. Is he a man or is she a woman who has a poor or
faulty memory, and may that have some effect on his or her demeanour
while testifying, or on the other hand, did he or she appear to us to be a
witness who is shifty, evasive and unreliable?

4. Was the witness able to make accurate and complete observation about
the issues that he or she testified? What opportunities or observations did
he or she in fact have? What are his or her powers of perception? Some
people are very observant and others are not very observant.

5. Does the witness’s testimony make sound common-sense? Was it
reasonable? Was it probable? Does the withess show a tendency to
exaggerate in his or her testimony?

6. Did the witness have a good memory of the things about which he or she
testified?

7. Was the witness’s testimony reasonable and consistent with evidence that
was provided on an earlier occasion?

8. Was the witness reporting on what they saw or heard or did they formulate
evidence based on information received from other sources?
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H. SACHS J.:

Introduction

[1]

[2]

[3]

The Appellant is a chiropractor, who is appealing the decisions of the Discipline
Committee of the College of Chiropractors of Ontario (the “Tribunal”) finding him guilty
of professional misconduct, suspending his licence for 15 months and ordering him to
pay the Respondent’s costs of the proceeding in the amount of $80,000.

After the misconduct decision and the hearing with respect to penalty, but before the
decision on penalty, the Appellant brought an application before the Tribunal seeking
leave to file fresh evidence that he stated was relevant to the question of penalty, but not
to the question of misconduct. A procedure was agreed to by all counsel for the hearing
of that motion. That procedure did not involve the Tribunal actually looking at the fresh
evidence. The Tribunal heard the motion and declined to receive the evidence.

The Appellant’s central submission on this appeal is that the Tribunal erred in law on the
fresh evidence application and that if it had received the fresh evidence, this would have
had a findamental effect on its decisions regarding misconduct, penalty and costs.
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6]

[7]

[8]

[9]

[10]

Page: 2

The Appellant argues that the Tribunal committed an error in law when it decided the
fresh evidence motion without actually reviewing the evidence.

In making this submission, the Appellant relies on the Court of Appeal’s articulation of
the test for the admission of fresh evidence in DeGroote v. Canadian Imperial Bank of
Commerce, [1999] 121 O.A.C. 327, 1999 CarswellOnt 1902, at para. 3:

[tlhe decision whether or not to reopen the motion was
discretionary. While the test has been expressed in a number of
ways, it essentially comes to this. The court must consider whether
the evidence would probably have changed the result and whether
that evidence could have been discovered by the exercise of
reasonable diligence. The reasonable diligence requirement will
however, be relaxed in exceptional circumstances where
necessary to avoid a miscarriage of justice.(emphasis added)

In deciding the fresh evidence application, the Tribunal found that the Appellant had not
met the due diligence prong of the test for the admission of fresh evidence. According to
the Appellant, the Tribunal could not decide whether this was one of those exceptional
cases where the due diligence requirement should be relaxed without actually looking at
the evidence.

There are two problems with this submission. First, in not looking at the evidence, the
Tribunal was following a procedure that had been agreed upon by all the parties,
including the Appellant. In these circumstances, the Tribunal was entitled to assume that

this was not one of those exceptional cases where the due diligence requirement should
be relaxed.

Furthermore, the Agreed Statement of Facts that the parties filed with respect to the fresh
evidence motion would have reinforced this assumption. Specifically, the Tribunal was
told that the Appellant’s counsel did not believe that the fresh evidence would affect the
findings of professional misconduct. If it would not have affected the findings of
professional misconduct, the Tribunal was entitled to assume that it was not the kind of
evidence whose receipt was necessary in order to avoid a miscarriage of justice.

Secondly, having been apprised of the evidence, it is clear to us that this is not one of
those exceptional cases where the due diligence requirement had to be relaxed to avoid a
miscarriage of justice. The evidence consists of an e-mail that the Appellant sent after
all of the conduct giving rise to the findings of professional misconduct had occurred.

According to the Appellant, the e-mail establishes that afier he was confronted by an
insurance company investigator about the fact that he was letting a paralegal called
Roland Spiegel use his electronic signature on forms that had been submitted to the
insurance company, he wrote to Mr. Spiegel and told him that he should immediately
stop using his name on the forms. The Appellant argues that this is important because the
Tribunal was clearly disturbed by the fact that the Appellant did not take the steps they
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would have expected him to take after his meeting with the investigator. According to the
Tribunal, if the Appellant had not authorized Mr. Spiegel to use his signature in the way
he did, surely he would have “contacted the authorities, or a lawyer, or at least send a
letter asking Mr. Spiegel to cease and desist immediately”. (Tribunal Decision, July 19,
2013, page 16).

The meeting with the investigator occurred on April 1, 2009. The e-mail in question was
sent two months later, on May 28, 2009 and it reads:

Hi Roland,

I must ask that effective immediately, you stop submitting
applications with either my name or Dr. John Bennett’s name on it.
Some insurance investigator got in Dr. Bennett’s face last week
and he is pretty upset. I may lose my radiologist over this.

At best, this e-mail establishes that some two months after his meeting with the
investigator, the Appellant took steps to contact Mr. Spiegel in writing. Furthermore,
according to the e-mail, he did so, not because he was upset that Mr. Spiegel had been
using his name and signature on forms that Mr. Spiegel submitted to the insurance
company, but because another doctor was upset about having his name used on these
forms.

This is hardly the kind of evidence that would have caused the Tribunal to re-assess its
position that the Appellant’s conduct was not consistent with that of a man who had Just
found out that his signature was being used in an unauthorized manner. Nor would it have
caused the Tribunal to re-assess its position that the Appellant did not take adequate steps
to stop the conduct at issue from recurring.

The furthest the evidence would have gone is to establish that it took the Appellant two
months, rather than four and a half months, to advise Mr. Spiegel in writing to stop using
his name. In the context of the evidence as a whole, this difference was not significant. Tt
certainly does not approach the kind of difference in evidence that marks the line between
a just result and a miscarriage of justice.

The Appellant’s argument with respect to the reasonableness of the Tribunals decisions
turns on his submission that if the Tribunal had seen the e-mail, it would not have done
what it did. In particular, it would not have preferred the evidence of Mr. Speigel over
that of the Appellant when it came to the arrangement between the two men.

In this regard, it is important to note that at the hearing before the Tribunal, the Appellant
testified that he had only given his electronic signature to Mr. Spiegel to use on one form.
For the purposes of the appeal, the Appellant’s counsel conceded that it was reasonable
for the Tribunal to find that this was not true; that the Appellant had allowed his signature
to be used on a number of forms, not just one form. This is because Mr. Spiegel’s
evidence to that effect was confirmed by the testinony of the insurance company
investigator, who testified that the Appellant had admitted to her that he allowed Mr.

BN
(@)
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Spiegel “full reign to use his signature on forms, that he didn’t care what forms Mr.
Spiegel used”. (Tribunal Decision, July 19, 2013, page 15). However, according to the
Appellant, there was no evidence other than the evidence of Mr. Spiegel that the
Appellant collaborated with Mr. Spiegel in coming up with a “scheme” to submit the
forms in question to the insurance company. The Appellant denied being part of a scheme
and, according to the Appellant, if the Tribunal had had the e-mail, the Tribunal would
have believed him on this point.

There are several problems with this submission. First, as we have already found, the e-
mail is not the kind of evidence that would have significantly impacted the Tribunal’s
decision. Second, the Appellant is effectively seeking to have us re-try the case and to
review the evidence with a view to having us re-assess the reasonableness of believing
Mr. Spiegel over the Appellant. It is not our function to weigh evidence or make findings
of credibilty. Third, having conceded that it was reasonable for the Tribunal to disbelieve
the Appellant’s evidence and accept Mr. Spiegel’s evidence about one crucial aspect of
the relationship between the two men, why was it unreasonable for the Tribunal to make
the same choice about the other aspects of that relationship?

While the Appellant mainly focused on the difference the e-mail would have made if it
had been admitted into evidence, in reply, the Appellant appeared to be arguing that there
was no evidence in the record that would have allowed the Tribunal to reasonably draw
the inference that the Appellant was part of a scheme. We reject this submission. There
was ample evidence from which the Tribunal could have reasonably drawn this inference.

For these reasons, the appeal is dismissed. In our view, the Tribunal reasonably
exercised its discretion in refusing to admit the evidence at issue. Further, even if the
evidence had been admitted, this would not have affected the reasonableness of any of
the Tribunal’s decisions that are the subject of this appeal.

As agreed by the parties, as the successful party, the Respondent is entitled to its costs of
the appeal, fixed in the amount of $20,000.00, all inclusive.

H. SACHS J.

HAMBLY J.

M. EDWARDS 1J.

Released: 201503
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THE HONOURABLE JUSTICE J.R. HENDERSON

ENDORSEMENT ON MOTION

INTRODUCTION

[1] The defendants bring this motion to strike the Statement of Claim pursuant to Rule
21.01(1)(b) on the ground that it discloses no reasonable cause of action, or in the alternative to
dismiss the action pursuant to Rule 21.01(3)(d) on the ground that it is an abuse of process. In the
further alternative, the defendants request a summary dismissal of the plaintiff's claim pursuant
to Rule 20.

[2] The plaintiffi Hyperbaric Oxygen Institte of Canada Inc. (hereinafter called

“HOIC”), submits that the claim should not be summarily dismissed. Further, HOIC submits
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that if the Statement of Claim is deficient, the court should not strike the pleading, but rather the
court should grant leave to amend the Statement of Claim.

THE BACKGROUND

[3] HOIC is a corporation that offers hyperbaric oxygen therapy (hereinafter called
“HBOT”) at a clinic in St. Catharines, Ontario. HOIC is owned and controlled by a chiropractor,
Dr. Michael Venneri (hereinafter called “Venneri”).

[4] The defendant, the College of Physicians and Surgeons of Ontario (hereinafter called
“the College”), is an entity created by statute that is empowered to regulate the practice of
medicine in Ontario, and to govern the medical doctors who are members of the College. At all
material times the named defendants in this action acted as employees or agents of the College.
[5] As a chiropractor, Venneri is not permitted to administer HBOT; rather HBOT must
be administered by a medical doctor. Venneri is not a medical doctor and is not a member of the
College. Therefore, as part of its business practice, HOIC employed medical doctors who
provided HBOT to patients who attended the clinic.

[6] Pursuant to the Regulated Health Professions Act, 1991, S.0. 1991, c. 18 (hereinafter
called “the RHPA"”) and Schedule 2 to the RHPA, known as the Health Professions Procedural
Code (hereinafter called “the Code™), the College has the power to investigate any member for
an act of professional misconduct or incompetence.

[7] In 2011, the College commenced an investigation into the medical doctors who were
employed by HOIC. Subsequently, five staff medical doctors resigned their positions with
HOIC, and signed undertakings that they would not practice in the area of hyperbaric oxygen

therapy.
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[8] HOIC claims that the investigation conducted by the College was unlawful and done
in bad faith. It is alleged that the College pressured the five medical doctors into resigning from
HOIC. Because HOIC was dependent upon the medical doctors for the provision of HBOT,
HOIC claims that the College caused it to suffer economic loss.

9] In addition, HOIC claims that the College has failed to prescribe any standards for the
provision of HBOT, and it firther claims that the College has failed to produce the College’s
files that relate to the investigation of the five medical doctors.

[10] In its Statement of Defence, the defendants submit that at all times the College acted
in good faith and in accordance with the governing legislation. The defendants acknowledge that
the College did not have a formal policy for the provision of HBOT, but as in similar cases the
College relied upon the expertise of its members to identify the expected standards. The College
also relies upon s. 36(3) of the RHPA in support of its decision not to release the investigation
files that were requested by HOIC.

THE LEGISLATION

[11] Rule 21.01(1)(b) reads, “A party may move before a judge, ....(b) to strike out a
pleading on the ground that it discloses no reasonable cause of action or defence.”

[12] Rule 21.01(3)(d) reads, “A defendant may move before a judge to have an action
stayed or dismissed on the ground that, ....(d) the action is frivolous or vexatious or is otherwise
an abuse of the process of the court.”

[13] With respect to the request under Rule 20, the defendants rely on Rule 20.04(2)(a),
which reads as follows, “The court shall grant summary judgment if, (a) the court is satisfied that
there is no genuine issue requiring a trial with respect to a claim or defence;”

[14] Certain provisions of the RHPA must also be considered as follows:
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36. (1) Every person employed, retained or appointed for the purposes of the
administration of this Act, a health profession Act or the Drug and Pharmacies
Regulation Act and every member of a Council or committee of a College shall keep
confidential all information that comes to his or her knowledge in the course of his or
her duties and shall not communicate any information to any other person except, ....

36. (2) No person or member described in subsection (1) shall be compelled to give
testimony in a civil proceeding with regard to matters that come to his or her
knowledge i the course of his or her duties.

36. (3) No record of a proceeding under this Act, a health profession Act or the Drug
and Pharmacies Regulation Act, no report, document or thing prepared for or
statement given at such a proceeding and no order or decision made in such a
proceeding is admissible in a civil proceeding other than a proceeding under this Act,
a health profession Act or the Drug and Pharmacies Regulation Act or a proceeding
relating to an order under section 11.1 or 11.2 of the Ontario Drug Benefit Act.

38. No action or other proceeding for damages shall be instituted against the Crown,
the Minister, a College supervisor appointed under section 5.0.1 or his or her staff, an
employee of the Crown, the Advisory Council, a College, a Council, or a member,
officer, employee, agent or appointee of the Advisory Council, a College, a Council, a
committee of a Council or a panel of a committee of a Council for an act done in
good faith in the performance or intended performance of a duty or in the exercise or
the intended exercise of a power under this Act, a health profession Act, the Drug and
Pharmacies Regulation Act or a regulation or a by-law under those Acts or for any
neglect or default in the performance or exercise in good faith of the duty or power.

RULE 21.01(1)(b) - NO REASONABLE CAUSE OF ACTION

[15] On any motion under this Rule the court must assume that the facts set out in the
pleadings are true, unless they are patently ridiculous or incapable of proof. The test is whether
it is “plain and obvious” that the Statement of Claim discloses no reasonable cause of action.
See the case of Hunt v. Carey Canada Inc., [1990] 2 S.C.R. 959.

[16] In the present case, on a plain reading of the Statement of Claim, it is difficult to

ascertain the precise cause of action that is pleaded. In oral submissions, counsel for HOIC
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conceded that a negligence claim is not pleaded, and in any event such a claim could not succeed
in light of's. 38 of the RHPA.

[17] Counsel for HOIC submits that the Statement of Claim should be read to include two
separate causes of action, namely misfeasance in public office, and intentional interference with
economic relations. Counsel relies upon paragraphs 11 and 12 of the Statement of Claim in
support of that proposition. Further, at paragraph 14 of the Statement of Claim, I accept that
HOIC makes a claim that the defendants did not act in good faith.

[18] In my view, the Statement of Claim is not broad enough to include the tort of
intentional interference with economic relations.  The phrase “interference with economic
relations” does not appear in the Statement of Claim, and there is no similar phrase that could be
interpreted as a substitute.

[19] Moreover, the tort of intentional interference with economic relations is a very
narrow tort. In the case of 4.1 Enterprises Ltd. v. Bram Enterprises Ltd., [2014] 1 S.C.R. 177,
Cromwell J. considered the history of this tort (which has several different names) and wrote at
para. 5:

A. What is the scope of liability for the tort of causing loss by unlawful means?

In light of the history and rationale of the tort and taking into account where it fits in the
broader scheme of modern tort lability, the tort should be kept within narrow bounds. It
will be available in three-party situations in which the defendant commits an unlawful act
against a third party and that act intentionally causes economic harm to the plaintiff.
(Other torts remain relevant in two-party situations, such as, for example, the tort of
intimidation.)

(1) What sorts of conduct are considered "unlawful" for the purposes of this tort?

Conduct is unlawful if it would be actionable by the third party or would have been
actionable if the third party had suffered loss as a result of it. The alleged misconduct of
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the defendants in this case was not unlawful in this sense and therefore they cannot be
held liable on the basis of the unlawful means tort.

|20] Further, at para. 95 Cromwell J. wrote:

It is the intentional targeting of the plaintiff by the defendant that justifies stretching the
defendant's liability so as to afford the plaintiff a cause of action. It is not sufficient that
the harm to the plaintiff be an incidental consequence of the defendant's conduct, even
where the defendant realizes that it is extremely likely that harm to the plaintiff may
result. Such incidental economic harm is an accepted part of market competition.

[21] In my opinion, the Statement of Claim in the present case does not contain an
allegation of an actionable unlawful act by the College against a third party. In this case,
presumably, the third parties would be the doctors who gave undertakings to the College;
however, there is nothing in the pleading to suggest that those doctors would have a cause of
action against the College. Thus, the pleading does not allege the facts upon which any court
could find intentional inference with economic relations, and there is nothing in the Statement of
Claim that would inform the defendants that such a claim was being made against them.

[22] Regarding misfeasance in public office, the elements of this tort are concisely set out
by Tacobucci J. at para. 23 of Odhavji Estate v. Woodhouse, [2003] 3 S.C.R. 263, as follows:

In my view, there are two such elements. First, the public officer must have engaged
in deliberate and unlawful conduct in his or her capacity as a public officer. Second,
the public officer must have been aware both that his or her conduct was unlawful
and that it was likely to harm the plaintiff

[23] Counsel for the defendants submits that the pleading does not disclose the precise
breach of duty that is complained of Moreover, counsel for the defendants submits that the
College owes no duty to HOIC, but that the College has a duty to the public that is precisely

prescribed by the provisions of the RHPA and the Code.
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[24] In my view the Statement of Claim certainly lacks particulars, but the portion of
paragraph 11 of the Statement of Claim that reads, “In a deliberate and unlawful manrer,
intended to harm the plaintiff; and in a manner which abused their public office...” when read in
conjunction with the balance of that paragraph and paragraphs 12 and 14, is sufficient to inform
the defendants that the claim against them is based on the tort of misfeasance in public office.
Therefore, 1 accept that, read as a whole, the Statement of Claim includes the tort of misfeasance
in public office.

[25] In this part of the motion counsel for the defendants also made submissions that s.
36(3) of the RHPA supported the defendants’ position that HOIC cannot prove a claim for
misfeasance in public office. However, in my view, those submissions are more applicable to
the request for summary dismissal under Rule 20.

[26] In summary, I will not strike the Statement of Claim pursuant to Rule 21.01(1)(b).
That being said, if the plantiff's claim had survived the Rule 20 motion, I would have ordered
HOIC to bring a motion to amend the Statement of Claim before taking any further steps in the
proceeding,

RULE 21.01(3)(d) — ABUSE OF PROCESS

[27] I am not convinced that the Statement of Claim is an abuse of process. Therefore, I
will not dismiss the action pursuant to this Rule.

RULE 20 — SUMMARY DISMISSAL

[28] In a motion under Rule 20 the court must consider more than the pleadings; rather,
the court must take a hard look at the evidence, consider the use of the fact finding power set out
in the Rule, and determine whether there is a genuine issue for trial. See the case of Hrymiak v.

Mauldin, [2014] 1 S.C.R. 87 at paras. 66 to 68.
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[29] To succeed on a claim for misfeasance in public office, HOIC must prove the two
aforementioned elements, namely, the College must have engaged in deliberate and unlawful
conduct in public office, and the College must have been aware that the conduct was unlawful
and lkely to cause harm. In addition, in this case, because of s. 38 of the RHPA, HOIC must
also prove that the College did not actin good faith.

[30] It is well known that all of the parties must “put their best foot forward” in a motion
under Rule 20. See the case of Pizza Pizza Ltd. v. Gillespie, 75 O.R. (2d) 225. However, in
response to the defendants’ motion for summary dismissal in this case, HOIC has offered this
court very little evidence.

[31] The only evidence from HOIC in response to this motion is a short affidavit from
Venneri. In that affidavit, in summary, Venneri makes a bald allegation that the College did not
like to see a chiropractor infiltrate its “turf”; that the five named medical doctors were forced to
resign from HOIC as a result of the College’s actions; and that the actions of the College caused
serious financial hardship for HOIC. In addition, Venneri alleges that the College will not
release its investigation files despite the fact that HOIC has now provided the College with
written authorizations from two of the medical doctors who were nvestigated.

[32] In my view, the evidence offered by HOIC on this motion is not sufficient to survive
the defendants’ request for summary dismissal. Specifically, on the evidence before me, I cannot
find that there are genuine issues as to whether the conduct of the College was unlawful, or
whether the College acted in bad faith.

[33] Regarding unlawfulness, it is apparent that the College has a statutory obligation to
govern and regulate medical doctors; that the College has broad investigative powers as set out

in s. 75 of the Code; and that there are certain practical and scientific risks associated with

2015 ONSC 8203 (CanLli)
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HBOT that clearly bring HBOT within the purview of the College. There is simply no evidence
that the College engaged in an unlawful investigation that went beyond its public duty.

[34] Further, there is no statutory mandate that requires the College to prescribe specific
standards for the provision of all medical services. Fields such as HBOT are regulated by the
College through the use of medical doctors who have expertise in the area and who can inform
the College as to the necessary standards. Thus, again, there is no evidence that the College, or
any of its employees or agents, did something unlawful or beyond its mandate.

[35] Regarding bad faith, even if HOIC could somehow establish that the College did
something unlawful, it would be an even more remote possibility for HOIC to establish bad faith.
At this point, HOIC cannot even articulate the bad faith that occurred, other than to suggest,
without supporting evidence, that the College has a bias against chiropractors.

[36] In addressing the lack of evidence before the court, counsel for HOIC submits that
any evidence regarding the unlawful conduct of the College or the bad faith of the College would
be contained in the College’s own investigation files, files that the College refuses to release.
The difficulty for HOIC is that whatever might be in those investigation files, any document
contained in the investigation files is not admissible in a civil proceeding pursuant to s. 36(3) of
the RHPA.

[37] In the case of M F. v. Sutherland, [2000] O.J. No. 2522 (OCA) the Ontario Court of
Appeal considered s. 36(3), and determined that, even in the face of an allegation of fraud or bad
faith, s. 36(3) provided absolute confidentiality with respect to the investigative records.

[38] At para. 29 of the Sutherland case Laskin J. wrote:

...The purpose of s. 36(3) is to encourage the reporting of complaints of professional
misconduct against members of a health profession, and to ensure that those
complaints are fully investigated and fairly decided without any participant in the

98
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proceedings — a health professional, a patient, a complainant, a witness or a College
employee — fearing that a document prepared for College proceedings can be used in
a civil action. This purpose would be defeated by reading a fraud or bad faith
exception into s. 36(3). The mere allegation of fraud or bad faith, however
unfounded, could make the provision napplicable.

[39] In summary, 1 find that there is no genuine issue as to whether the conduct of the College

was unlawfil, and there is no genuine issue as to whether the College acted in bad faith.
Therefore, HOIC’s claim should be summarily dismissed.

1

CONCLUSION
[40] Forall of the above reasons, pursuant to Rule 20, the plaintiffs claim is dismissed.
[41] The defendants may make written submissions with respect to costs addressed to the trial

coordinator in St. Catharines within 15 days of this decision, and the plaintiff shall have 10

days thereafter to deliver responding written submissions.

Henderson, J.

Released: October 9, 2015

2015 ONSC 6208 (CanLll)
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CONDUCTING A
Federation of Health Regulatory DISCIPLINE HEARING

g8:30a.m. - 9300 a.m.
Registration and
LIGHT CONTINENTAL BREAKFAST

5:00 a.m. — 930 a.m.

Introduction and Legal Framework
Topics include: applicable
legislation, jurisdiction, the public
interest, confidentiality, disclosure,
allegations, penalties and costs

930 a.m.— 10:00 a.m.
Video of a Discipline Hearing

16:00 a.m. —~ 10:20 a.m.

Principles of Administrative Law
Topics include: nature of a hearing,
natural justice, transparency, burden
of proof and accountability

10:30 a.m. — 10:45 a.m. BREAK

1045 a.m, - 11:00a.m.

Fitness to Practice (FTP)

Topics include: how the FTP process
differs from discipline, definition of
incapacity

1100 a.m. - 11:30 a.m.
Pre-Hearing Procedures

Role play will focus on the Pre-
Hearing Conference and the goal
of narrowing the issues, coming to
an agreed statement of fact, and
developing joint submissions on
penalty

Basu: Program

11:30 a.m. - 12:15 p.mi.

Roles of Various Participants in the
Hearing Process

Discussion will focus on the roles
of panel members, prosecution
and defence counsel, independent
legal counsel, intervenors, media,
experts, witnesses, court reporters,
and staff

12:35 pan. ~ 1200 p.m. LUNCH
{provided)

100 p.m. ~2:30 p.m.

The Discipline Hearing
Through role play, attendees
will experience an abbreviated
contested hearing

2:30 p.m. = 2:45 p.m. BREAK

2:45 pom, ~ 300 pan.
The Discipline Hearing {continued)

3:00 p.m - 4:00 pom,
Responsibilities of Panel Members
Discussion will focus on panel
member conduct prior to, during,
and after the hearing by using

real case examples of situations
where panel member conduct is
guestioned

4:00 pom. - 415 pom,
Concluding Remarks and Evaluation

All registrations will be confirmed via fax or email within five (5) business days
of receipt of the form. If you do not receive a confirmation, please contact the
Federation office by phone (416-493-4076), fax (1-866-814-6456), or
email (info@regulatedhealthprofessions.on.ca)

Sze Registration Form for rates and payment informaticn.
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Federation of Health Regulatory
Colleges of Ontario
Friday, October 23, 2015
8:30 a.m. —4:15 p.m.

Osgoode Professional
Development Centre

1 Dundas St W, 26™ Floor
Toronto ON M5G 173

Faculty:
Brian Gover, LL.B.
Stockwoods LLP
&
Richard Steinecke, LL.B.
Steinecke Maciura LeBlanc

s advanced grogramwas .
oped because of the success
- of j:;]e Basic Programi and an
‘identified need for advanced
training. It is'a “beyond-the-
basics” learning opportunity
for adjudicators. The advanced
- program:will help discipline
‘panel members develop their
skills to deal with challenging
situations while chairing S
héarings and deliberations. The -
program is intended to develop
. eritical thinking and the “how. -
-to” needed to/meet unique 1
situations. Participants will fearn
" how to confidently control the .
‘proceedings, demonstrate fairness,:
the evidence, facilitate e
ei deliberations and ensure .
quate reasons for the decision’
.;whlie meeting head-on, a complex
| array of challenges that can arise in

Discipline Orientation Committee

e Carolyn Gora (Chair), College
of Physicians and Surgeons of
Ontario

* Anita Ashton, College of
Physiotherapists of Ontario

* Barry Gang, College of
Psychologists of Ontario

* Tina Langlois, College
of Medical Radiation
Technologists of Ontario

* Genevieve Plummer, Ontario
College of Pharmacists

® Ravi Prathivathi, College of
Nurses of Ontario

CONDUCTING A
DISCIPLINE HEARING

8:30a.m.-9:00 a.m.
Registration and
LIGHT CONTINENTAL BREAKFAST

9:00a.m.—-9:10 a.m.
Welcome from Federation
Introduction of Faculty and
Participants

9:10 a.m. - 9:15 a.m.

Overview of Day

Introduction to the concepts

of controlling the proceedings,

giving parties a fair opportunity to
participate, explaining the decision,
and managing conflicts/potential bias

9:15 a.m. — 10:45 a.m.

“You’re In Charge” — Case Scenarios
Groups of 4-6 members will consider
challenging situations that test the
panel’s ability to be in charge of
conducting the hearing and control
the proceedings

106:45 a.m. - 11:00 a.m. BREAK

11:00 a.m. - 12:00 p.m.

“Give Everyone a Chance” —

Role Play

Attendees will act out scenes which
demonstrate the first and last rule
structure for objections, motions,
and submissions, and how the panel
ensures fairness to the parties

12:060 p.m. —12:45 p.m.
LUNCH (provided)

Advanced Program

12:45 p.m. - 1:45 p.m.

“Only the Evidence” — Case Scenarios
Small groups will discuss and report
on how they would deal with the
evidence and how the evidence forms
the basis for the decision

1:45 p.m. — 2:30 p.m.

“Explain Yourself” — Role Play
Attendees will act out the
deliberation process, highlighting the
Chair’s role in leading the deliberation
process and how it is separated

from the reason-writing process. A
perfunctory credibility assessment,
which could lead to an appeal, will be
demonstrated

2:30 p.m. — 2:45 p.m. BREAK

2:45 pom, - 3:15 p.m.

“Explain Yourself” — Role Play

The scenario continues as facilitators
help attendees to understand the
requirements for adequate reasons in
their decisions

3:15 p.m. —4:00 p.m.

“No Connection with Participants” —
Group Discussion using Scenarios
Scenarios will be presented which
demonstrate situations where panel
members may find themselves
unwittingly mingling with the parties
or realize that they may know a
witness from their personal or
professional lives

4:00 p.m. — 4:15 p.m.
Concluding Remarks and Evaluation

All registrations will be confirmed via fax or email within five (5) business days
of receipt of the form. If you do not receive a confirmation, please contact the
Federation office by phone (416-493-4076), fax (1-866-814-6456), or

email (info@regulatedhealthprofessions.on.ca)

See Registration Form for rates and payment information.
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Colleges of Ontario S

Conductmg a Dlsmplme Hearlng

Contact information: (for name badge) ODr. OMr. OMs. OMrs. QOther (Please specify )

Registrant’s Name:
Organization:
Street Address:

City: Province: Postal Code:
Phone #: Fax #:
Registrant’s Email :

Name of person completing form (if different from Registrant);
Email/Phone # of person completing form: /
Send registration information to: ORegistrant  OPerson completing form OBoth

Registrant Information:
Dietary restrictions (e.g., allergies):
Have you attended a Federation Discipline Hearing Program previously? OYes ONo
Have you participated in one or more discipline hearings? QYes (1) OYes (between 2-5) QYes (6 or more) ONo
Are you willing to participate in a scripted role play? OYes, Basic program OYes, Advanced program ONo

WEBCAST OPTION AVAILABLE FOR BASIC SESSION ONLY: O, attending in person O attending by webeast .

RATE SCHEDULE Early Bird (Pre-Oct. 9) | Regular Oct 9 & After Total

Basic Federation Member* $470 $520
Basic Non-Member $520 $620
Advanced Federation Member* $470 $520
Advanced Non-Member $520 $620
Basic and Advanced Federation Member* $850 S950
Basic and Advanced Non-Member $1030 $1130

Rates remain the same for both live session and wehcast Subtotal

13% HST (HST #871392825)

TOTAL

*Member rates apply to all Council, Committee Members, and Staff of Federation members

Submit eompleted forms to the Federation Office via: i Payment Method B
email: info@regulatedhealthprofessions.on.ca, or OCheque OVISA @MasterCard OAMEX
Fax: 1-866-814-6456, or it
Mail:  Federation of Health Regulatory Colleges of Ontario f b:; ;redlt card TrH FAATRS B
Suite 301 - 396 Osborne St, PO Box 244 ,C b
Beaverton ON LOK 1A0 . Cardholder’s Name :
S aUETion ' Signature

Make cheques paya ble to: (I completing form efecrromcaﬂj.{. cardhol’ders not able to
Federation of Health Regulatory Colleges of Ontario “include e-slgnature will be contqc_tgdfor Venﬁcat[on)
Cancellation Policy: Cancellations received in writing not less than ten flO) Bbgfheéshdc;ysﬂ;rvibrffoﬂfﬁe‘_é{;éhf‘ﬁ/flrr'e»céfve& full refund.”

Cancellations received less than ten (10) business days will not be refunded, but substitutions are permitted.

Confirmation: All registrations will be confirmed via fax or email within five (5) business days of receipt of the form. If you do not
receive a confirmation, please contact the Federation office by phone (416-493-4076), fax (1-866-814-6456), or email
(info@regulatedhealthprofessions.on.ca)
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Submitted to CCO on November 16, 2015

College of Chiropractors of Ontario
Inquiries, Complaints and Reports Committee Report to Council
Friday, December 4, 2015

Members: Dr. Gauri Shankar, Chair
: Ms Patrice Burke, Public Member
Dr. Brian Gleberzon, Council Member
Dr. Steve Gillis, non-Council Member
Mr. Shakil Akhter, Alternate Public Member

Staff Support: Ms Christine McKeown, Investigations, Complaints & Reports Officer
Ms Tina Perryman, Manager, Inquires, Complaints & Reports

Since the last Council meeting, the Inquiries, Complaints and Reports Committee (ICRC)
met on two occasions, and reviewed 17 complaints and one report. ICRC made decisions on
10 complaints. One oral caution was administered, one section 75(a) investigator was
appointed and two section 75(c) investigators were appointed by the Registrar. The Health
Professions Appeal and Review Board (HPARB) upheld one Committee decisions (attached).

| Recomméndation 1 |

The ICRC has had several complaints with respect to social media and the content within.
The Committee feels this should be discussed by council with a view of establishing a
standard of practice or guideline.

Should further information be required, please do not hesitate to contact me.

I would like to thank the committee for all of their continued hard work, Ms Patrice Burke,
Mr. Shakil Akhter, Dr. Steven Gillis and Dr. Brian Gleberzon. Ms Tina Perryman and Ms
McKeown keep us on track with all the behind the scenes perseverance.

Respectfully submitted,

Dr. Gauri Shankar, Chair
Inquires, Complaints & Reports Committee
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In reply please quote: File # 15-CRV-0094 CONFIDENTIAL
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September 1, 2015

RECEIVED

Mr. Randall Joshua Herman ‘ Applicant
- SEP 42 2015
Dr. Irving Pisarek Respondent
COLLEGE OF ChilsussiCIURS:

o

OF UNZAETD

Dear Mr. Herman and Dr. Pisarek

RE: COMPLAINT REVIEW - CHIROPRACTIC
RANDALL JOSHUA HERMAN AND IRVING PISAREK

Enclosed herewith is a true copy of the Decision and Reasons of the Health Professions Appeal
and Review Board in the above-noted matter.

While your file is now closed, please note that parties to Complaint Reviews of the Health
Professions Appeal and Review Board have the right to request a judicial review of the Board’s
decision. You may wish to consider obtaining legal advice to determine what options are
available to you. To request a judicial review contact the Divisional Court at 416-327-5100.

Yours sincerely,
HEALTH PROFESSIONS APPEAL AND REVIEW BOARD

M

Alpha Aberra
Case Officer

Encl: Decision dated September 1, 2015

cc: College of Chiropractors of Ontario (CCOPRA File # 14-JL-15)

151 Bloor Street West, 9* Floor Tel/TélE 416-327-8512 151, rue Bloor ouest, 9° étage
Toronto, Ontatio M5S 154 Toll free/Sans frais 1-866-282-2179 Toronto, Ontario M5S 1S4
TTY/ATS 416-326-7TTY(889)
TTY Toll free/ATS sans frais 1-877-301-0TTY(889)
Facsimile/Té€lécopieur 416-327-8524



66 File # 15-CRV-0094

HEALTH PROFESSIONS APPEAL AND REVIEW BOARD

PRESENT:

Bonnie Goldberg, Designated Vice-Chair, Presiding
Beth Downing, Board Member
Norma Grant, Board Member

Review held on August 25, 2015 at Toronto, Ontario

IN THE MATTER OF A COMPLAINT REVIEW UNDER SECTION 29(1) of the Health
Professions Procedural Code, Schedule 2 to the Regulated Health Professions Act, 1991,
Statutes of Ontario, 1991, ¢.18, as amended

BETWEEN:
RANDALL HERMAN
Applicant
and
IRVING PISAREK, DC
Respondent
Appearances:
The Applicant: Randall Herman
The Respondent: Irving Pisarek, DC
Support for the Respondent: Hilda Pisarek
For the College of Chiropractors of Ontario: Tina Perryman (by teleconference)
DECISION AND REASONS
L. DECISION
1. It is the decision of the Health Professions Appeal and Review Board to confirm the

decision of the Inquiries, Complaints and Reports Committee of the College of

Chiropractors of Ontario to take no further action.



II.
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This decision arises from a request made to the Health Professions Appeal and Review
Board (the Board) by Randall Herman (the Applicant) to review a decision of the
Inquiries, Complaints and Reports Committee (the Committee) of the College of
Chiropractors of Ontario (the College). The decision concerned a complaint regarding the
conduct and actions of Irving Pisarek, DC (the Respondent). The Committee investigated

the complaint and decided to take no further action.

BACKGROUND

The Applicant sustained significant injuries when he was struck by a motor vehicle in
1997 while cycling. As a result of his injuries, the Applicant has had treatment from a

variety of therapies and a number of health practitioners since the accident.

The Respondent is a chiropractor at Advanced Health Care Clinic who treated the
Applicant from April 9, 2008 to September 30, 2014 for the injuries sustained in the

accident.

The Complaint and the Response

The College summarized the Applicant’s complaint as follows:

° The Applicant has been requesting information from his patient file from
the Respondent. Despite several requests, the information has not been
provided to the Applicant;

e The Applicant feels the Respondent is being unprofessional by not
providing the requested information; and
o The Applicant paid for all MyoVision — FootMaxx information and an

updated assessment report and provided the Respondent with six up-to-
date reports to assist him with his work and he has still not completed.

In subsequent correspondence, the Applicant complained that his human rights have been

violated. The Applicant provided a number of documents to support his allegations.
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In his response to the College, the Respondent explained that on many occasions he
and/or his office staff gave the Applicant copies of documents that he requested. He
explained that the Applicant often brought bags or containers of documents to the office
and asked for some of the documents to be copied and added to his files, which his staff
did. The Applicant asked him to look into the costs of radiology. The Respondent
explained that because the Applicant did not have a valid Ontario Health Insurance Plan
(OHIP) card, he would have to pay the radiology clinic directly for both the technical and
professional components of a radiology report. The Respondent provided a document
from the Toronto Digital X-Ray and Ultrasound Clinic dated February 12, 2014, which is
a “Quotation for: [the Respondent’s] (Cash Patient).” However, the Applicant did not

proceed with the imaging once he saw the estimated cost.

The Respondent explained that with regard to the MyoVision static assessment/testing,
printed copies are easy to reproduce and were given to the Applicant several times. He
was charged $75.00 for the testing but not for the copies. The FootMaxx
assessment/testing also costs $75.00 with no charge for the coloured printed composite
image of the stance phase of his gait. This too was provided at the time of service and
was also easily reproduced if misplaced by any patient. The Respondent further explained

as follows:

However, a coloured copy of a Gait Scan Analysis Report has to be electronically
ordered on-line for patients following their request for one. The cost for such a 3-
page document at our office is $25.00 and takes time from a few days or more to
be forwarded back to us to be printed for the patient. For this report, the Applicant
was told many times by [the Respondent’s secretary/wife] that it is not
automatically provided to patients. When asked if he wanted it to be ordered, he
refused to do so.

The Respondent stated that he showed the Applicant a draft chiro-legal report he
produced at the request of the Applicant dated June 14, 2010, which included the phrase
“functional overlay.” The Applicant objected to portions of the report and provided
“crafted wording” for both the subje.ctive and objective portions of the report. The
Respondent declined to use the language supplied by the Applicant. The Applicant “then

stormed out of [his] office with no further action taken in this matter.”
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The Committee’s Decision

10.

II1.

11.

IV.

12.

13.

14.

15.

The Committee investigated the complaint and decided to take no further action.

REQUEST FOR REVIEW

In a letter dated February 9, 2015, the Applicant requested that the Board review the

Committee’s decision.

POWERS OF THE BOARD

After conducting a review of a decision of the Committee, the Board may do one or more

of the following:

a) confirm all or part of the Committee’s decision:
b) make recommendations to the Committee;

¢) require the Committee to exercise any of its powers other than to request a

Registrar’s investigation.

The Board cannot recommend or require the Committee to do things outside its
Jurisdiction, such as make a finding of misconduct or incompetence against the member,
or require the referral of allegations to the Discipline Committee that would not, if

proved, constitute either professional misconduct or incompetence.

ANALYSIS AND REASONS

Pursuant to section 33(1) of the Health Professions Procedural Code (the Code), being
Schedule 2 to the Regulated Health Professions Act, 1991, the mandate of the Board in a
complaint review is to consider either the adequacy of the Committee’s investigation, the

reasonableness of its decision, or both.

The Board has considered the submissions of the parties, examined the Record of

Investigation (the Record), and reviewed the Committee’s decision.
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The Parties Submissions

16.

17.

18.

19.

The Applicant submitted that the investigation was inadequate as it lacked documentation
and that the decision was unreasonable as it was based on misrepresentations and
untruths. The Applicant submitted that the Respondent failed to share positive
information about him with the Committee. He submitted that the Respondent allowed
negative information that the Applicant shared with the Respondent about acts
perpetrated against the Applicant or alleged to have involved him to affect their
perception of the Applicant. He described events that occurred in the past, such as
instances when he was employed at a university in the 1980s or incidents that occurred at
his place of religious observation. He described the events that led to his traumatic
accident in 1997. He argued that these events all had bearing on the treatment

relationship.

The Applicant reviewed freedom of information requests he made many years ago
pertaining to other matters, and argued that there were intergovernmental conflicts

between the Committee and other government agencies.

In addition to his oral submissions at the Review, the Applicant read to the Board from a
number of documents not contained in the Record, such as reference letters from the
1980s regarding his work in the psychological department at a university. He also
submitted numerous documents to the Board in advance of the Review, including
annotated copies of the documents contained in the Record and the Board’s

correspondence. The Board has reviewed the entirety of the Applicant’s submissions.

The Respondent submitted that the investigation was adequate and the decision
reasonable. He submitted that the Record contained the entirety of the information he
provided to the Committee. He defended his approach to the Applicant’s patient file,
noting that while the Applicant may have shared information with him about matters
unrelated to the treatment, he recorded information pertinent to the treatment relationship.
Additionally, he submitted that was not aware of some of the information provided by the
Applicant at the Review and about which the Applicant claimed had “coloured” the
treatment relationship. He denied any discriminatory behaviour on his part and identified

examples in his personal life where he has demonstrated tolerance and empathy.


































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































