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4. Committee Reports

4.1 Executive Committee FYI 9:00
Report Compendium a.m.
Documents

Communications/Strategic
Planning ’
527 4.1.36 Vice-President’s
Message (Friday,
March 5, 2021)

Miscellaneous FYI
Communications from
Members/Stakeholders ©

1 Subject to Council’s direction.

2 The Compendium Volume contains background information and items for review relevant to Council’s
agenda. The information is primarily FYl. The Main Agenda includes those matters requiring action or review
by Council.

3 Subject to Council’s direction.

4 Approximate (subject to Council’s direction).

5 Strategic planning deferred until CCO Council and staff can safely meet in person. Previous possible topics
include emergency preparedness plan, CCO’s Position Statement on Chiropractic and the Immune System
(public interest lens), Core Competencies for Council Members/Evaluation (follow up to January 24, 2020
training session), and learnings from conducting business during COVID-19 (SWOT analysis). Please forward
any recommended topics to Dr. Mizel and Ms Willson.

& Subject to questions/discussion.
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SecTonsof  Page  ITEM Action Action Priority Time 4

THE CODE FOR b
IN-CAMERA No. Reqmred By Level ?
SESSIONS IF
DIREGTED BY
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540 4.1.37 Various
Communications
with Dr. Harald
Simon

Other Chiropractic/Health
Related Stakeholders-
Environmental Scan
Federation of Canadian
Chiropractic (FCC)
559 4.1.40 Call for Nominations ’
567 4.1.41 Request for feedback
re: consultation
document on the
regulation of
Osteopaths in Quebec
(March 15,2021)
Ontario Chiropractic
. AssociationO0C4) .
608 4.1.42 Communication dated -
March 16, 2021 re:
Evidence Based
Framework Advisory
Council — Request for
Meeting
635 4.1.43 Bulletin dated March
29, 2021 re: last day to
vote in CCO elections
Canadian Chiropractic
Association
645 4.1.45 CCGI Stakeholder
Report September 2020
Canadian Chiropractic
Protective Association
652 4.1.46 Communique dated
February 24, 2021 re:
Social Media Caution
Health Profession Regulators
of Ontario (HPRO)

7 Dr. Mizel and Ms Willson will be attending the upcoming meetings (April 16, 24, 2021).
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656 4.1.47 Communication dated
March 1, 2021 to
Health Regulatory
College
Registrars/Executive
Directors re:
Consultation on
Proposed Exemptions

Under the Police
Record Checks Reform
Act, 2015 (_ CCO
feedback)
6. For Your Information 2 FYI
(subjectto
__ Questions)

College of Chiropractors of
__ BritishColumbia®

693 . 6.1 College of Chiropractors of
British Columbia —
Amendments to the PCH:
Routine and Repeat
Imaging (dated February 8,
2021)

695 6.2 Related articles in the
Chronicle of Chiropractic
(dated February 26, 2021
and March 20, 2021)

700 6.3 CBC article dated March
22,2021 entitled “Battle
over chiropractors’ ability
to do routine X-rays
headed for B.C. court”

707 6.4 Canadian Lawyer article
(dated March 30, 2021)
entitled “Battle over

& The FYI section has been pared down considerably. If members/individuals want information included for
Council, they should include the public interest rationale i.e., how is the article/information relevant to CCO’s
public interest mandate?

9 Information to be reviewed by the Quality Assurance Committee.
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chiropractors’ ability to do
routine X-rays headed for
B.C. court”
713 6.5 Injunction application
dated March 10, 2021
College of Physicians and
732 6.6 Information dated January
15, 2021 re: requirement
for candidates for election
to participate in an
orientation program
before being eligible
College of Respiratory
Therapists of Ontario
738 6.7 Caution re: Posting
Vaccination on Social
Media
College of Teachers of Ontario
739 - 6.8 Timothy Bradley v Ontario
College of Teachers, July
9, 2020 (Div. Court) '°
Media Y
746 6.9 Various articles re:
investigation/potential
discipline of health
professionals during
COVID-19 pandemic
755 6.10 Article received March
8, 2021 entitled “The
Value of Case Reports
as Clinical Evidence”
771 6.11 Grey Areas dated
March 2021 — Is
Irremediable
Becoming the New
Ungovernable
774 6.12  Council Members
Terms

0 The Divisional Court emphasized the stringent nature of the public interest test that applies to discipline
panels that consider rejecting a joint submission.
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ITEM 4.1.36

From: "College of Chiropractors of Ontario" <cco.info@cco.on.ca> 527
Sent: Friday, March 5, 2021 9:02:59 AM
Subject: Message from the CCO Vice-President - Friday, March 5, 2021

C('(:Q College of Chiropractors of Ontario
_ L'Ordre des Chiropraticiens de I'Ontario

Message from the CCO Vice-President - Friday, March 5, 2021

Typically, these messages to members and the public are written by the CCO
President. However, the current president is standing for re-election to council,
and in the interest of not affording any one candidate any perceived advantage
over any other, I have undertaken to provide this update letter.

Mr. Robert MacKay
Vice-President

COVID-19 Vaccine Rollout
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As you will no doubt be aware, Ontario is in the midst of the rollout of COVID-
19 vaccines. While there is obviously great interest and daily discussion of the
subject in the media, here is what you need to know as a valued member of
the health care community in the province.

The Ministry of Health has identified a set of guidelines for prioritizing access
to COVID-19 vaccines for healthcare providers and others working in
healthcare settings in accordance with the province’s phased vaccine
distribution plan. The guidelines are used by Ontario’s Public Health Units, the
agency responsible for administering vaccines within the areas they serve.

According to the Ministry’s guidance, chiropractors are together with other
practitioners of "Non-acute rehabilitation and therapy” in the group identified
as “high priority”, the third category of provider after the “highest priority” and
“very high priority” groups which include hospital-based critical care,
emergency and COVID-19 unit care, and other surgical specialties,
pharmacists, dentists, midwifes, etc. respectively. It follows that chiropractors
will get access to the vaccine after people in those groups have been offered
it, as determined and managed by the local public health unit.

Websites and contact information for each local public health unit can be found
at the following link. Members are advised to continue to visit your local public
health unit’s website, for the most up-to-date information and for registration
for the COVID-19 vaccine, when available.

CCO will continue to publish timely information on its COVID-19 page under
the heading "COVID-19 Vaccine Information" regarding the distribution of
COVID-19 vaccines to regulated health professionals including chiropractors as
soon as we receive it from the Ministry of Health and Ontario public health
units.

Updates to Policy P-058: Policy on Considering Applications for
Registration During the COVID-19 Pandemic

CCO continues to innovate and adapt to the needs of members and new
applicants in light of the ongoing pandemic response.

CCO Council has approved amendments to its well-regarded Policy P-058:
Policy on Considering Applications for Registration During the COVID-19
Pandemic to allow for the registration of candidates under the General
(Provisional) class of registration as a result of the cancellation of the CCEB
Part C examination in January 2021. New applicants to whom this applies
should visit the following link for updated policy information and the
application form.

Social Media Review Pilot Project
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As has been shared previously, at the request of Council Dr. Gauri Shankar
was tasked to design and undertake a pilot project to ascertain the feasibility
of a program for ongoing review of member social media and online content.

Dr. Shankar has now completed his review of the social media of all Council
members, peer assessors and non-Council committee members who were
included in the scope of the pilot project, and is preparing an executive
summary of his findings for presentation to Council.

The review was a qualitative and quantitative analysis of these Council
members’ content across all social media platforms that assessed compliance
with CCO’s social media and advertising policies and guidelines, identifying any
exceptions. A comprehensive scoring system was used to evaluate when
corrective action, if any, was required.

Council Elections Reminder

As a public member of CCO Executive Committee I know first-hand the
privilege and serious responsibility shared by both public and elected members
of Council to regulate chiropractic in Ontario in the public interest. CCO
members, the Ministry of Health and the public have legitimate expectations
that excellent candidates will stand for Council positions and be elected to
serve.

I congratulate all the candidates who have allowed their name to go forward,
and urge all members to note the following important dates related to the
elections to Council. ,

Your vote matters!

March 8, 2021: CCO will post on its website and distribute by email to eligible
voters in each district, relevant biographical information on the candidates.

March 15, 2021, 4 pm: Voting opens. CCO will distribute an electronic ballot
to eligible voters in each district via email, and voting instructions.

March 29, 2021, 4 pm: Voting closes. CCO will post unofficial election results
at the following link.

Sincerely,
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Robert MacKay, Vice-President CCO

College of Chiropractors of Ontario | 59 Hayden Street, Suite 800, Toronto, ON M4Y OE7
Canada
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e ITEM 4.1.37

Via E-mail (hfsimon(@amtelecom.net)

Dr Harald Simon BA, BEd, DC
2208 Hwy 551, PO Box 128
Mindemoya, ON

CANADA POP 1S0

M (249) 777 - 0077

Dear Dr. Simon:

I understand you that you have made multiple enquires of CCO staff recently by
voicemail and email, in particular wishing to discuss CCO financial reports, and again in
conjunction with the CCO pilot social media analysis undertaken by Dr. Gauri Shankar.

With all due respect I refer you to my letter of December 11, 2020, in which I clearly
stated that CCO staff do not take direction from members of the College in terms of
prioritizing and managing their work loads. This is even more the case when working
remotely as part of the pandemic response, while still delivering seamlessly on the
mandate of the College. Again, I remind you that correspondence about the business of
the CCO should be directed to the President, cc me.

With regard to CCO’s financial reports, as you may know these are reviewed
exhaustively before being submitted to a 3" party auditor, and once that audit is
completed, they are then presented to the membership as part of the annual report, and
are posted on the CCO website. Thus once finalized and widely disseminated, they are
considered to be ‘stand-alone’ documents akin to say the Discipline Decisions of the
College, and as such they are not re-opened for discussion.

As pertains to the pilot project undertaken by Dr. Shankar at the request of CCO Council,
and about which I have corresponded to you on several occasions, I point you to the most
recent update provided by CCO Vice-President Rob Mackay in his letter to members
dated March 5,2021. To wit: “Dr. Shankar has now completed his review of the social
media of all Council members, peer assessors and non-Council committee members who
were included in the scope of the pilot project, and is preparing an executive summary of
his findings for presentation to Council.”

Sincerely,

(!W M}Q/{?CL’ L

Jo-Ann Willson
Registrar and General Counsel



College of L'Ordre des 59 Hayden Street

Chiropractors Chiropraticlens Suite 800
of Ontarlo de I'Ontarlo Toronto, Ontario
M4Y OE7

December 11, 2020

Dr. Harald Simon

2208 Hwy 551, PO Box 128
Mindemoya, ON

CANADA POP 150

M (249) 777 — 0077

Via e-mail (hfsimon@amielecom.net)

Re: Your Inquiry dated December S, 2020 (attached)

Dr. Simon:

Tel: 416-922-6355

Toll Free: 1-877-577-4772
Fax:416-925-9610
cco.info@cco.on.ca
WWW.CCo.0N.ca
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Thank you for your email of December 5, 2020, requesting that CCO staff add the matter of
publishing the minutes of CCO Council & Executive meeting minutes on CCO’s public

website to the agenda of the upcoming February Council meeting.

Please note that CCO staff do not set the agenda of the Council meeting, nor do they take
direction from individual members of the College. Suggestions concerning the Council agenda
should be directed to me and CCO President Dr. Denis Mizel, who as Chair of the meetings of
Council and Executive Committee, ultimately manages any given meeting’s agenda upon
consideration of the needs and requests of the elected and appointed members of Council and
its Committees, and a consideration of CCQ’s priorities, consistent with CCO’s public interest
mandate, and within the context of the extraordinary times in which we all find ourselves.

With respect to the posting of meeting minutes, you arc correct in noting the public
correspondence between CCO and the MOHLTC about this feature of the new College
Performance Management Framework. CCO embraces the intent of this measure as a
demonstration of transparency. I encourage you to follow Council’s next steps as they relate to

this initiative. Thank you.

ot W ol

Jo4Ann Willson,
Registrar and General Counsel
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Rose Bustria

From: Harald Simon <hfsimon@amtelecom.net>

Sent: Saturday, December 5, 2020 5:14 PM

To: Rose Bustria

Subject: Posting CCO Council & Executive meeting minutes on the CCO public
website

Dear Ms Bustria,

Could you please ensure that all council members receive a copy of my following letter?
I would kindly request confirmation of this request at your convenience.

Thank you.

Harald Simon

Dear Council Members,

Re: Posting CCO Council & Executive meeting minutes on the CCO public website

At the Nov 26/20 council meeting correspondence about the new College Performance Management
Framework (CPMF) between the registrar and Ms Allison Henry, Director, Health Workforce Regulatory
Oversight Branch, MOHLTC, was mentioned. Specifically, Ms Willson’s Oct 13/20 letter to Ms Henry
asked in numbered paragraphs 2 & 3 on page 2 about the CPMF Standard 3, Measures 4 (b) (i) & (iii)
about details of required posting of Executive committee meeting minutes and stated that “CCO
embraces the intent of this measure to demonstrate greater transparency”.

| attended the Nov 28/19 CCO council meeting where Dr Starmer moved to have all CCO council
meeting minutes posted on the CCO public website as has been the practice with the College of
Chiropractors of British Columbia (CCBC) since Oct 2010. After a cursory two minute discussion, Drs
Mizel & Amlinger moved to table this item for further consideration and that motion

passed. Notwithstanding the president’s various pronouncements in multiple president’s messages
since, touting aligning CCO with best practices for greater transparency shared with other Canadian
chiropractic regulatory colleges ensuing from multi-jurisdictional meetings, no further mention from
CCO about posting minutes has occurred until the recent positive messaging from the registrar dictated
by the MOH CPMF initiative.

It would therefore seem incumbent on council to have a quasi-proactive discussion and decision about
posting minutes at the next scheduled council meeting on Feb 26/21 especially because council is not
fully constituted. Can one assume that council is already in agreement with the registrar’s above
referenced comments to the MOH? With the executive committee currently being the only quorum
CCO can muster, greater transparency should be voluntarily demonstrated as opposed to being forced
into it by the MOH. Although ten years behind more progressive regulators, as the CCBC, a decision to
post council and executive meeting minutes forthwith would be a sign of good faith to all CCO
stakeholders, not least being its registrants.

Thanking you for your kind attention to this important overdue matter, | remain

1



Sincerely, 5 4 3

Dr Harald Simon BA, BEd, DC
2208 Hwy 561, PO Box 128
Mindemoya, ON

CANADA POP 180

M (249) 777 - 0077
hfsimon@amtelecom.net



Jo-Ann Willson

—— M4

From: Harald Simon <hfsimon@amtelecom.net>

Sent: Tuesday, March 16, 2021 1:30 PM

To: Jo-Ann Willson

Subject: FW: Correspondence dated, December 11, 2020 from Ms Willson
Attachments: 20Dec11SimonL.PDF

Dear Ms Willson,

Although your Mar 16/21 email didn’t mention it, | assume you are writing in response to my Feb 22/21
query to CCO staff member Dr Walton in regards to the pilot social media analysis of Dr Shankar. In
your Dec 21/20 memo posted in the public meeting package for the Feb 26/21 council meeting you
directed Dr Walton to answer any queries about this project. Since this memo was public, itis not
unreasonable to ask Dr Walton to carry out your request to answer feedback. :

[ have not ever engaged CCO staff to discuss financial reports, as you again allege.

Our previous email exchange on Dec 11/20 in the attachment above, where you obfuscated my
comments and allege | asked CCO staff to carry out my requests was unwarranted, as you will recall
from my reply below. In fact, our correspondence appearing in the Feb 26/21 public meeting package
conveniently for you and unfairly to me omitted my email below.

I respectfully request that you please refrain from repeatedly misrepresenting my comments.

Sincerely,

Harald Simon

From: Harald Simon [mailto:hfsimon@amtelecom.net]

Sent: Friday, December 11, 2020 1:16 PM

To: 'Rose Bustria'

Subject: RE: Correspondence dated, December 11, 2020 from Ms Willson

Dear Ms Bustria,
Please forward my Dec 11/20 email reply to Ms Willson.
With thanks.

Harald Simon

Dear Ms Willson,

Re: Posting CCO Council & Executive meeting minutes on the CCO public website

Thanks for your Dec 11/20 (above attachment) response to my Dec 5/20 email to all CCO council
members (elected and non-elected) with above subject, sent to Ms Bustria with a request to confirm

1



that all council members would receive a copy. Neither you nor Ms Bustria have confirmed that my
email has been circulated to all council members.

Nowhere in my Dec 5/20 email did | ask CCO staff to add the matter of publishing CCO and Executive
committee meeting minutes on CCO’s public website to the agenda of the Feb 26/21 council meeting, as
you allege in your Dec 11/20 email! | challenge you to demonstrate where you imagine | made such a
statement.

In the first sentence of paragraph 3 on Dec 5/20, | infer that it would seem incumbent on council to have
this topic on the agenda of the Feb 26/21 meeting and make arguments supporting this assertion. My
Dec 5/20 correspondence was to all council members, who, as you correctly explain on Dec 11", are
empowered to request council meeting agenda items. Dr Mizel, being the council member having, as
you state, ultimate management of agenda setting upon consideration of the requests of council
members, was included in my email.

“CCO encourages all stakeholders to forward inquiries relating to CCO to CCO directly” is the
welcoming message on the CCO website homepage. | again respectfully ask for confirmation that my
Dec 5/20 correspondence to all CCO council members has been directly communicated to them.

Best regards.
Sincerely,

Dr Harald Simon BA, BEd, DC
2208 Hwy 551, PO Box 128
Mindemoya, ON

CANADA POP 1S0

M (249) 777 - 0077
hfsimon@amtelecom.net

From: Rose Bustria [mailto:RBustria@cco.on.ca]

Sent: Friday, December 11, 2020 9:55 AM

To: Harald Simon

Subject: Correspondence dated, December 11, 2020 from Ms Willson

Please see attached. Thank you.

Rose Bustria
Administrative Assistant
*Note Address Change
College of Chiropractors of Ontario
59 Hayden Street, Suite 800
Toronto, ON M4Y UE7

Tel: (416) 922-6355 ext. 101
Toll Free: 1-877-577-4772
Fax: (416) 925-9610

E-mail: rhustria@cco.on.ca
Web Site: www.cco.on.ca

CONFIDENTIALITY WARNING:

This e-mail including any attachments may contain confidential information and is intended only for the person(s) named above. Any other
distribution, copying or disclosure is strictly prohibited. If you have received this e-mail in error, please notify me immediately by reply e-mail
and delete all copies including any attachments without reading it or making a copy. Thank you.

545



ITEM 4.1.40

Rose Bustria 5 59

From: Jo-Ann Willson

Sent: Tuesday, March 23, 2021 3:44 PM

To: Rose Bustria

Subject: Fwd: FCC Regulatory Council - 2021 Call for Nominations

Attachments: image002.jpg; FCC 2021 Call for Nominations for Chair and Vice
Chair.docx

Council.

Jo-Ann Willson, B.Sc., M.S.W., LL.B.
Registrar & General Counsel

College of Chiropractors of Ontario
59 Hayden St., Suite 800

Toronto, ON M4Y OE7

Tel: (416) 922-6355 ext. 111

Fax: (416) 925-9610

E-mail: jpwillson@cco.on.ca

Web Site: www.cco.on.ca

CONFIDENTIALITY WARNING:

This e-mail including any attachments may contain confidential information and is intended only for the
person(s) named above. Any other distribution, copying or disclosure is strictly prohibited. If you have
received this e-mail in error, please notify me immediately by reply e-mail and delete all copies including
any attachments without reading it or making a copy. Thank you.

Begin forwarded message:

From: Greg MacDonald <gmacdonald@pathfinder-group.com>

Date: March 23, 2021 at 3:39:09 PM EDT

To: chrisprior35@hotmail.com, Denise Gerein <denise@saskchiro.ca>,
deputyregistrar@chirobc.com, Doug.shatford@cshlaw.ca, drmichellemac@gmail.com,
drmitzel@stcatherineschiropractic.com, drnshea@gmail.com,
fleblanc@nbchiropractic.ca, "Janis Noseworthy (drjanisdc@gmail.com)"
<drjanisdc@gmail.com>, jfhenry@ordredeschiropraticiens.qc.ca, Joel Friedman
<JFriedman@cco.on.ca>, jjsuchdev@hotmail.com, John Sutherland
<jsutherland@pathfinder-group.com>, Jo-Ann Willson <jpwillson@cco.on.ca>,
Lara.Zaluski@gov.yk.ca, mackayrob@tbaytel.net, nicbregistrar@gmail.com, “Philippe
Lariviere, DC" <plariviere@ordredeschiropraticiens.qc.ca>, registrar@chirobc.com,
registrar@mbchiro.org, thalowski@albertachiro.com

Subject: FCC Regulatory Council - 2021 Call for Nominations

Dear Members of the FCC Regulatory Council,

Please find attached the 2021 Call for Nominations for the Regulatory Council. This year,

both the Chair and Vice-Chair positions are open for nominations.
1



If you wish to nominate someone for one of these two positions, please use the 60
attached form and return to Mr. John Sutherland, CEO, Federation of Canadian 5
Chiropractic by April 9, 2021.

Have a great day,

Greg

Greg MacDonald

Associate Executive Director, Federation of Canadian Chiropractic
604-5657 Spring Garden Road, Lobby Box 142

Halifax, NS, B3J 3R4

T 902-406-4351

W www.chirofed.ca
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THE FEDERATION

FEDERATION OF CANADIAN CHIROPRACTIC

LA FEDERATION

FEDERATION CHIROPRATIQUE CANADIENNE

2021 Call for Nominations
ELECTION OF FCC REGULATORY COUNCIL COMMITTEE
CHAIR AND VICE CHAIR

Dedicated leadership and involved membership have been essential in the successful work of The
Federation of Canadian Chiropractic (FCC) Regulatory Committee. Your help is needed to continue
our progress into the future. If you want to be a part of collaborating with and guiding chiropractic
in Canada, get involved!

The role of the Regulatory Committee is to bring together regulatory board representatives from
across Canada and internationally to discuss and decide on matters of mutual concern.

The FCC Regulatory Committee is composed of the following:

a) Chair

b) Vice-Chair

c) One or two representative(s) from each regulatory board in Canada

Vacancies
The following positions are open for nominations:
e Chair
e Vice-Chair
The terms of appointment for each position are two years or until their successor is elected.

Nomination process
Please complete a Nomination Form (attached) and submit by email to Mr. John Sutherland, CEO, at

isutherland@pathfinder-group.com on or before April 9, 2021

Election Details
If there is only one candidate nominated for a position, then that candidate will automatically be

appointed by acclamation.

If there are several candidates for one or more positions, elections will be held at the Regulatory Council
Committee Meeting on Friday, April 16, 2021.
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FEDERATION OF CANADIAN CHIROPRACTIC

LA FEDERATION

FEDERATION CHIROPRATIQUE CANADIENNE

Mission of the FCC

The Federation of Canadian Chiropractic serves the public interest by promoting excellence in regulatory
and accreditation practice.

Duties of Positions

Chair shall be responsible for the activities of the Regulatory Council Committee as identified in Section
12.1c.

Vice Chair shall be responsible for the activities of the Regulatory Council Committee as identified in
Section 12.1c if the Chair is not available.
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FEDERATION OF CANADIAN CHIROPRACTIC

LA FEDERATION

FEDERATION CHIROPRATIQUE CANADIENNE

NOMINATION FORM FOR ELECTION OF FCC REGULATORY
COMMITTEE CHAIR AND VICE CHAIR POSITIONS

Please ensure the nominator has contacted the nominee in advance to
ascertain his/her concurrence to permit this nomination.

3k 3k 3 3k 3k ok sk ok 3k sk 3k sk Sk ok ok sk 3k ok ok 2k sk ok ok ok K ok ok 3k ok ke sk ok ok ok 3k ok ok ok ok ok k %k %k

1 DO HEREBY NOMINATE (PRINT NAME)

FOR THE FOLLOWING POSITION: (CHECK ONE)
___ CHAIR

VICE-CHAIR

SUBMITTED BY: (PRINT NAME)

(SIGNATURE)

sk 3k 3k ok 3k 3k ok ok 3k sk ok ok ok ok ok ok ok sk ok ok ok ok ok ok sk ok ok 3k sk ok ok 3k ok % ok ok ok ok 3k k ok ok *k

Please return this form by April 9, 2021 to:
Mr. John Sutherland, Chief Executive Officer
Federation of Canadian Chiropractic
isutherland@pathfinder-group.com
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THE FEDERATION

FEDERATION OF CANADIAN CHIROPRACTIC

-

2021 Call for Nominations
ELECTION OF FCC REGULATORY COUNCIL COMMITTEE
CHAIR AND VICE CHAIR

Dedicated leadership and involved membership have been essential in the successful work of The
Federation of Canadian Chiropractic (FCC) Regulatory Committee. Your help is needed to continue
our progress into the future. If you want to be a part of collaborating with and guiding chiropractic
in Canada, get involved!

The role of the Regulatory Committee is to bring together regulatory board representatives from
across Canada and internationally to discuss and decide on matters of mutual concern.

The FCC Regulatory Committee is composed of the following:

a) Chair

b) Vice-Chair

c) One or two representative(s) from each regulatory board in Canada

Vacancies
The following positions are open for nominations:
e Chair
e Vice-Chair
The terms of appointment for each position are two years or until their successor is elected.

Nomination process
Please complete a Nomination Form (attached) and submit by email to Mr. John Sutherland, CEO, at
isutherland@pathfinder-group.com on or before April 9, 2021

Election Details
If there is only one candidate nominated for a position, then that candidate will automatically be
appointed by acclamation.

If there are several candidates for one or more positions, elections will be held at the Regulatory Council
Committee Meeting on Friday, April 16, 2021.
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FEDERATION OF CANADIAN CHIROPRACTIC

LA FEDERATION

FEDERATION CHIROPRATIQUE CANADIENNE

Mission of the FCC

The Federation of Canadian Chiropractic serves the public interest by promoting excellence in regulatory
and accreditation practice.

Duties of Positions

Chair shall be responsible for the activities of the Regulatory Council Committee as identified in Section
12.1c.

Vice Chair shall be responsible for the activities of the Regulatory Council Committee as identified in
Section 12.1c if the Chair is not available.
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FEDERATION OF CANADIAN CHIROPRACTIC

LA FEDERATION

FEDERATION CHIROPRATIQUE CANADIENNE

NOMINATION FORM FOR ELECTION OF FCC REGULATORY
COMMITTEE CHAIR AND VICE CHAIR POSITIONS

Please ensure the nominator has contacted the nominee in advance to
ascertain his/her concurrence to permit this nomination.
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introduction

The Office des professions du Québec (hereafter referred to as the “Office”) is an oversight body
commissioned by the government to ensure that each professional order safeguards public
protection in its area of activity. Under its mandate, the Office advises the government on the laws
and regulations governing this mission to protect the public, as well as on the creation of new
orders or the integration of new groups within existing orders.

Starting in 2003, as part of this mandate, the Office began developing a portrait of the practice of
osteopathy in Quebec, following a request for professional regulation filed by the now defunct
Registre des ostéopathes du Québec. To assist with this process, the Office was able to rely on the
collective expertise of various committees set up to study the relevant aspects of the practice of
osteopathy (the history of the work carried out by the Office or on its initiative is provided in
Appendix 1).

The aim of this document is to present all the information collected as part of the work carried out
by the Office, report any findings and allow interested groups and individuals to respond. The
Office hopes to enhance and clarify its current portrait, with a view to making recommendations
to the government regarding the regulation of osteopaths.

This document is divided into two parts. The first part provides a portrait of the current practice of
osteopathy and presents regulatory models in effect in places where the practice is regulated, for
information purposes. The second part summarizes the recommendations made as part of the
work carried out by the Office to regulate Quebec osteopatbhs, in particular with regard to the title
that could be reserved to them, their scope of practice and the activities that could be reserved to
them or shared with other professionals.

The document concludes with a series of findings and questions to which readers are invited to
respond. The response form provided should be emailed no fater than May 1, 2021, to the
following address: consultation.osteopathie@opg.gouv.qc.ca.
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Part 1: The current situation 57 6

1.  What is osteopathy?

Osteopathy emerged in the U.S. in 1874, when Andrew Taylor still set out the basic principles of
the practice; he founded the first school of osteopathy in Kirksville, Missouri, in 1892. Several
schools were subsequently established, and the practice of osteopathy became increasingly
popular in the U.S. The osteopathy programs in these schools gradually incorporated a large part
of the medical curriculum. Today, American osteopaths bear the title of osteopathic physician and
have the right to practise medicine, prescribe drugs and perform surgery.!

in the early 1900s, osteopathy developed in the U.K. and France according to the original model,
but without the medical component. As a result, the form of osteopathy that developed in Europe
is part of what the World Health Organization (WHO) refers to as “alternative medicine,”
“raditional medicine” or “complementary medicine.” This approach to osteopathy has expanded
elsewhere in the world since the 1980s, and is currently the prevailing approach in Quebec.

Canada’s National Occupational Classification reflects the difference between the American and
European approaches. Osteopathy is classified both in a group related to medical professions and
in a group related to alternative medicine. The first group (3125 — Other professional occupations
in health diagnosing and treating) includes doctors of osteopathy, who are presented as
performing mainly the following activities:

. Diagnose disorders and injuries of the musculoskeletal, circulatory and nervous systems
« Treat patients with manipulative therapy, medications or surgery

The second group (3232 — Practitioners of natural healing) includes osteopathic manual therapists,
who are presented as performing mainly the following activities:

. Diagnose, treat and manage musculoskeletal and other related disorders of the body's
structure by moving, stretching, and massaging a patient’s muscles and joints to correct
biomechanical dysfunctions

This latter form of non-medical osteopathy, which is a so-called “alternative” or “complementary”
approach, is the subject of the Office’s analysis. It was defined by the WHO in a document aimed at
setting out alternative, traditional and complementary medicine training standards, as follows:

1 See section 4.3 for more details.
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Osteopathy (also called osteopathic medicine) relies on manual contact for
diagnosis and treatment. It respects the relationship of body, mind and spirit in
health and disease; it lays emphasis on the structural and functional integrity of the
bodyandthe body’s intrinsic tendency for self-healing. ...

Osteopathic practitioners use their understanding of the relationship between
structure andfunctionto optimize the body’s self-regulating, self-healing capabilities.
This holistic approach to patient care and healing is based on the concept that a human
being is a dynamic functional unit, in which all parts are interrelated and which
possesses its own self-regulatory and self-healing mechanisms. One essential
component of osteopathic health care is osteopathic manual therapy, typically cafled
osteopathic manipulative treatment (OMT), which refers to an array of manipulative
techniques that may becombinedwithothertreatmentsoradvice, forexamplecndiet,
physical activity and posture, or counselling. The practice of osteopathy is distinct
from other heaith-care professions that utilize manual techniques, such as
physiotherapy or chiropractic, despite some overlap in the techniques and

femdminsmin dinmmm Aman Iasrnat 2

To summarize, according to the WHO document, osteopathy is based on the following three
principles:?

The human being is a dynamic functional unit, whose state of health is influenced by the
body, mind and spirit

«  The body possesses self-regulatory mechanisms and is naturally self-healing
Structure and function are interrelated at all levels of the human body

Moreover, according to the documentation consulted,* osteopathy proposes a conceptualization
of the human body based on three systems: the neuromusculoskeletal system, the visceral system
(related to the internal organs) and the cranial system. In light of the definition proposed by the
WHO, the interrelations between these systems are central to osteopathic practice.

It is, however, important to note that the definition of osteopathy continues to be the subject of
discussion. For example, a literature review conducted in the U.K. indicates that the definition in
use in that country differs from the one proposed by the WHO,® which promotes a holistic
approach, presenting osteopathy as “a complete ‘system of medicine.”” The definition in use in the
U.K. puts osteopathy in the field of manual therapies, with an increased focus on the
neuromusculoskeletal system.® A survey conducted in the U.K. in 2011 showed that a majority of

2 World Health Organization, Benchmarks for Training in Traditional/Complementary and Alternative
Medicine (Geneva: 2010), p. 1. [Online] https://www.osteopathe-syndicat.fr/medias/page/6374-
Benchmark-for-Training-in-Osteopathy.pdf.

3 Ibid,p.3.

4 Seein particular: Rapport du comité d’experts sur I'encadrement professionnel de I'ostéopathie, Office
des professions du Québec, May 2011, p. 22-23, and Appendix 1: A Review of Literature on the
Osteopathic Profession, Osteopathic Practice and Osteopathic Regulation in the UK, Report to the
General Osteopathic Council (Warwick Business School, February 2015), p. 18.

5 Appendix 1: A Review of Literature on the Osteopathic Profession, Osteopathic Practice and

Osteopathic Regulation in the UK, Report to the General Osteopathic Council (Warwick Business
School, February 2015), p. 20.
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osteopaths reported using mainly techniques involving the neuromusculoskeletal system in their
practice. Moreover, nearly 50% of respondents reported never or rarely using visceral or cranial
techniques.’

In short, the definition of osteopathy has yet to be fully formalized and can be subject to variations,
depending on the authorities responsible and where it is practised.

6 Seethe example of the definition proposed by the General Osteopathic Council in
section 4.2.3.

7 KPMG, Report A: How Do Osteopaths Practise?, March 2011, p. 10. [Oniine]
https://www.osteopathy.org.uk/news-and-resources/document-library/continuing—fitness-
to-practise/kpmg—report-a-how-do-osteopaths—practise—ozone/. It should be noted, however,
that some survey respondents emphasized that it was difficult to distinguish between the
use of these various techniques.

11
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2. What knowledge is required to practise osteopathy?

Practising osteopathy requires extensive, internationally recognized knowledge. In several
countries, the bodies responsible for regulating osteopathy are also responsible for recognizing
the education programs that make this knowledge acquisition possible.?

A great deal of the knowledge required to practise osteopathy is common to a specific group of
healthcare professionals, including knowledge related to basic sciences (e.g., anatomy, physiology,
pathology, biomechanics, pharmacology, radiology) and clinical sciences (e.g., psychology, ethics
and professional conduct, health promotion, practice management). In the case of osteopathy
training, however, knowledge is acquired through the principles and foundations of osteopathy.

Osteopathy also shares several assessment and treatment tools with other healthcare
professionals, such as physiotherapists, chiropractors and physicians working in manipulative
therapy fields. These tools are nevertheless used as part of an intervention plan based on
osteopathy principles. In that regard, the WHO guidelines specify the following:

Although manual techniques are used by various manipulative therapy professians,
the unique manner in which osteopathic manipulative techniques are integratedinto
patient management, as well as the duration, frequency and choice of technique, are
distinctive aspects of osteopathy. Osteopathic manipulative treatment employs many
types of manipulative techniques, including spinal thrust and impulse techniques, as
well as gentle techniques.®

To develop the overall knowledge and skills required to practise osteopathy, the WHO
recommends two education curricula:

The first involves a minimum of 4,200 hours, including at least 1,000 hours of supervised
clinical practice, and is intended for those who have no prior healthcare training.

The second is intended for professionals already working in healthcare. The duration of this
training can vary depending on the initial training of the professionals in question.®

8 This is the case for the Osteopathy Board of Australia and the General Osteopathic
Council in the U.K.

9 World Health Organization, Benchmarks for Training in Traditional/Complementary and Alternative Medicine,

p. 3.
10 ibid., p. 7.

519
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In Quebec, no educational institution recognized by the ministere de I'Education et de
I"Enseignement supérieur (MEES) offers initial training in osteopathy. Various private schools,
however, offer osteopathy training. The Office identified nine of these schools following a survey
of osteopathy schools and associations conducted in 2013. The results of this survey should be
approached with caution given the time that has since elapsed. They nevertheless constitute the
Office’s most recent data.

This survey made it possible to observe that the number of hours of training in the programs
offered and the eligibility requirements can vary considerably from one school to the next. Using
different educational approaches, the nine schools whose programs were analyzed cover basic
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biological sciences and the study of major systems (anatomy, physiology, pathology and medical
semiology), embryology, biomechanics and various osteopathic techniques (structural, functional,
cranial and visceral). The number of hours of training varies from 500 to 2,000, and the duration
of the programs ranges from three to six years. In this context, it cannot be stated with certainty
that those practising osteopathy in Quebec have received training that meets the guidelines set
out by the WHO.

Given this situation, in the past several years, the Office commissioned experts to make
recommendations regarding the training required to practise osteopathy in such a way as to
safeguard public protection.™

Consequently, in 2011, the committee of experts on the professional regulation of osteopathy
recommended the implementation of training involving 3,480 to 3,510 hours of theoretical and
practical instruction, corresponding to “a minimum of five years of university education.”
Moreover, the committee recommended that this training be offered only to those with a Diploma
of College Studies.

According to the committee, the training should be divided into four blocks: basic sciences, clinical
sciences, osteopathic sciences and professional development. The following table summarizes the
proposal put forward by the committee in 2011.

Osteopathy training proposed by the committee of experts in 2011

580

Blocks Fields Hours of
instruction
Basic sciences Anatomy, physiology, pathology, embryology, 720 to 735

biomechanics, radiology/medical imaging/laboratory
analysis, pharmacology

Clinical sciences Psychology, ethics and professional conduct, health 195
and hygiene, practice management
Osteopathic sciences History, philosophy and principles of osteopathy, 2,250

osteopathic assessment and intervention,

gynecology/obstetrics, pediatrics, practical training
Professional Research, integration activity 315t0 330
Development

11 Appendix 1 provides a history of the work carried out by the Office with regard to the
regulation of osteopathy in Quebec.
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Part 2: FACTUAL BASIS 71 5

A.

NATURE OF RELIEF SOUGHT

The Applicant Dr. Melody Jesson seeks an injunction against the Respondent to preserve the
status quo pending the hearing of the Petition under the JRPA in which the Applicant is
seeking the following relief:

a) A Declaration pursuant to section 2(2) of the JRPA that the Decision is of no force and
effect;

In addition or in the alternative,

b) an Order under sections 2(2) and 7 of the JRPA in the nature of certiorari quashing and
setting aside the Decision; and

¢) A Declaration that the Decision be set aside as its scope and effect exceeds the statutory
authority of the Respondent and is, therefore, ultra vires.

BACKGROUND

The Applicant is a Chiropractor and Registrant of the College. The Petition is a
representative proceeding pursuant to Rule 20-3 of the Supreme Court Civil Rules. The
Applicant represents the interests of all Registrants of the College.

The Respondent, the College, is a body continued pursuant to section 15.1(1) of the Health
Professions Act, R.S.B.C. 1996, c. 183 (the “HPA”), with an address of 200 Granville St
#900, Vancouver, BC V6C 154.

On August 11, 2020, the College announced a public consultation process on the use of
radiography proposed amendments to the PCH.

On July 15, 2020, prior to the commencement of the public consultation, the College stated
that it anticipated amendments to the PCH on the basis of:

The clinical utility of routine spinal radiographs by chiropractors: a rapid review of the
literature, published on July 9, 2020 by Corso et al.

(the "Review").

At that time, the College anticipated significantly restricting the ability of Registrants to
apply or requisition X-rays in their practices.
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On September 8, 2020, the Applicant as part of the public consultation process, provided
submissions to the College objecting to the proposed restriction on the use of radiography
(the "Submissions"). In the Submissions, the Applicant specifically objected to the
restriction in the proposed amendments on the use of radiography for diagnostic and
treatment purposes, absent a contra-indication or so-called "red flag".

The Submissions set out the shortcomings of the Review, demonstrating that the Review is
inconclusive, and where it purported to be conclusive, it was flawed.

The College ignored the Submissions, as well as the submissions of other Registrants and
provided no response to the public consultation process.

On February 4, 2021, the Board of the College approved the amendments to Part 2 and
Appendix "L" of the PCH. This Petition does not address any of these changes.

THE AMENDMENTS TO THE PCH

On February 4, 2021, in addition to the foregoing, the College made the addition of the new
Part 15 to the PCH (the "Amendments"). The College cited the Review as its justification
for the Amendments. The Amendments are the subject of the Applicant's Petition for the
Judicial Review.

The Amendments, being the addition of Part 15 to the PCH, significantly restricts the ability
of chiropractors to use and interpret radiographic imaging.

Part 15 of the PCH reads as follows:

Part 15 Diagnostic Imaging
15.1 A chiropractor may
a) apply X-rays to a patient, or

b) issue an authorization or instruction for another person to apply X-rays to a patient,
including X-rays for the purpose of computerized axialtomography,

only if the application of X-rays is indicated by a patient history or physical examination
that identifies serious pathology or clinical reasons to suspect serious pathology.

15.2 Routine or repeat X-rays used as a regular protocol during the evaluation and
diagnosis of patients are not clinically justified. This includes

a) X-rays to screen for spinal anomalies or serious pathology in the absence of any
clinical indication,
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b) X-rays to diagnose or re-assess spinal conditions in the absence of any clinical
indication, and

¢) X-rays to conduct biomechanical analysis or listings to identify spinal dysfunction,
whether called subluxation, fixation or by any other term.

[Emphasis added]

RADIOGRAPHIC IMAGING AND CHIROPRACTIC CARE

Radiographic imaging is fundamental to the Applicant's practice, and the practice of many
other Registrants of the College in British Columbia.

Radiographic imaging to conduct biomechanical analysis and to identify spinal dysfunction
and subluxation is taught in all accredited chiropractic Colleges, and is a fundamental aspect
of the practices of the many of the Registrants.

As a result of the Amendments, the Applicant is potentially prevented from providing safe,
ethical, and effective care to their patients.

As a result of the Amendments, the Applicant's trade is unfairly and unduly restrained.

Many chiropractic patients have found significant benefit from their access to chiropractic
medicine techniques that use radiographic imaging. Many of these patients rely on this
treatment to maintain their mobility, limit their pain, and maintain their health and wellness.

As a result of the Amendments, these patients of the Applicant are potentially prevented from
accessing their chosen treatment.

As a result of these Amendments, the nature and viability of the Applicant's professional
practice are at risk. The Application will suffer irreparable harm if the Amendments are
allowed to stand.

STATUTORY FRAMEWORK
Statutory Authority, Duties, and Objects of the College

The College, and its power to implement and amend standards for its registrants, are
governed by the HPA.

The College is permitted to make bylaws to establish practice standards as set out in section
19 of the HPA. The following subsection is relevant to the herein proceedings:

19 (1) A board may make bylaws, consistent with the duties and objects of a college under
section 16, that it considers necessary or advisable, including bylaws to do the following:
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(k) establish standards, limits or conditions for the practice of the designated health
profession by registrants, ...

23. The College's statutory duties and objects are set out in section 16 of the HPA. The College
has the following duties set out in subsection 16(1):

16 (1) It is the duty of a college at all times
(a) to serve and protect the public, and

(b) to exercise its powers and discharge its responsibilities under all enactments in the
public interest.

24. The College has the following objects set out in subsection 16(2) of the HPA which are
relevant to the herein proceedings:

(2) A college has the following objects:

(b) to govern its registrants according to this Act, the regulations and the bylaws of the
college;

(d) to establish, monitor and enforce standards of practice to enhance the quality of
practice and reduce incompetent, impaired or unethical practice amongst registrants; ...

(ii) Jurisdiction to Review

25. This Honourable Court has jurisdiction to review the decision of the College Board at issue
in the Petition filed in this proceeding.

26. The HPA provides the following powers and duties of the Health Professions Review Board
under subsection 50.53(1):

50.53 (1) The review board has the following powers and duties:
(a) on application under section 50.54 (2), to review a registration decision;

(b) on application by a registrant or complainant under section 50.57 (1), to review the
failure, by the inquiry committee, to dispose of a complaint made under section 32 (1) or
an investigation under section 33 (4) within the time required under section 50.55;

(c) on application by a complainant under section 50.6, to review a disposition of a
complaint made by the inquiry committee under section 32 (3), 33 (6) (a) to (c) or 37.1;

(d) to develop and publish guidelines and recommendations for the purpose of assisting
colleges to establish and employ registration, inquiry and discipline procedures that are
transparent, objective, impartial and fair.

27. The College's decision to approve the Amendments does not fall within the scope of the
powers and duties provided to the Health Professions Review Board under the HPA. As such,
the Health Professions Review Board does not have jurisdiction to review the decision of the
College Board at issue in this petition.
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2 (2) On an application for judicial review, the court may grant any relief that the
applicant would be entitled to in any one or more of the proceedings for:

(a) relief in the nature of mandamus, prohibition or certiorari;

(b) a declaration or injunction, or both, in relation to the exercise, refusal to exercise, or
proposed or purported exercise, of a statutory power.
29. The College purported to exercise its statutory powers under sections 16 and 19 in its
decision to approve the Amendments, which were amendments to the standards of practice
applicable to Registrants of the College.

30. Section 2(2) of the JRPA authorizes this Honourable Court to grant relief in relation to the
College's exercise of statutory power in this instance.

F. THE AMENDMENTS ARE ULTRA VIRES THE AUTHORITY OF THE
COLLEGE

31. It is the position of the Applicant that the College does not have authority under the laws of
British Columbia to make the Amendments restricting the use of X-rays, and as such, its
decision to approve the Amendments is ultra vires.

32. The authority of the College to govern its affairs is subject to the HPA and the Health
Professions General Regulation, B.C. Reg. 275/2008 (the "Regulation"). Section 16(2)(b) of
the HPA states that regulatory colleges have the duty to govern their Registrants according to
the HPA, the Regulation, and the bylaws of the College. The Regulation states that:

4 (1) Aregistrant in the course of practising chiropractic may do any of the following:

[...]
(e) apply X-rays for diagnostic or imaging purposes, excluding X-rays for the purpose of
computerized axial tomography;

33. This section of the Regulation is clear. Chiropractors can apply X-rays for diagnostic or
imaging purposes. The Regulation does not stipulate any further restrictions aside from X-
rays for the purpose of CAT scans. The College does not have authority under the HPA to
make the Amendments to the PCH as those amendments run contrary to the express
permission granted to chiropractors in the Regulation.

34. None of the other activities that chiropractors are permitted to carry out under section 4 of the
Regulation have been restricted by the PCH.

35. It should be within a chiropractor's clinical judgment to determine whether to recommend X-
rays to their patients, and the frequency of their application in any particular patient's care.
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The powers of the College arise from the statutory grant of power set out in the HPA. It is not
open to the College to specifically override the Legislature and the Regulation by
withdrawing the unqualified authority of the chiropractors to apply X-rays for diagnostic or
imaging purposes.

The College's decision to approve the Amendments therefore contravenes the College's
object under subsection 16(2) of the HPA to govern its registrants in accordance with the
HPA and the Regulation.

FAILURE IN DUTY TO THE PUBLIC

By approving the Amendments, the College failed in its duties to serve and protect the public
and exercise its powers in the public interest, in accordance with subsection 16(1) of the
HPA.

The Amendments do not account for patients who have found tremendous benefits in
chiropractic modalities that rely on X-rays. This failure to address the rights of patients to
select the health care options of their choice runs contrary to the College's own stated policies
and the laws of British Columbia, including the duties set out in subsection 16(1) of the HPA
to serve and protect the public and exercise its powers in the public interest.

Rather than relying on the expertise and clinical discretion of chiropractors, the Amendments
arbitrarily limit the use of X-ray imaging exclusively to circumstances where serious
pathology, or clinical reasons to suspect serious pathology, are identified.

- The Amendments arbitrarily state that routine or repeat X-rays used as a regular protocol

during the evaluation and diagnosis of patients are not clinically justified. As a result, the
Amendments significantly limit the ability of chiropractors to make use of radiography in
patient care.

The PCH (at page 2) states that:

"registrants are reminded of their obligation to know and abide by the Health Profession
Act, the Bylaws and other legislation that governs the practice of chiropractic in British
Columbia, including: ... the Health Care (Consent) and Care Facility (Admission) Act.”

(the "HCCFA").

The HCCFA defines health care to mean anything that is done for a therapeutic, preventive,
palliative, diagnostic, cosmetic or other purpose related to health. Section 4 of the HCCFA
states that:

4 Every adult who is capable of giving or refusing consent to health care has:
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(a) the right to give consent or to refuse consent on any grounds, including moral or religious
grounds, even if the refusal will result in death,

(b) the right to select a particular form of available health care on any grounds, including
moral or religious grounds,

(d) the right to expect that a decision to give, refuse or revoke consent will be respected, and

(e) the right to be involved to the greatest degree possible in all case planning and decision
making.

[emphasis added]

The Amendments propose to take away this statutorily-given right from the patients who
have found significant benefit from chiropractic treatment involving X-rays.

Given that the College and its Registrants are bound by the HCCFA, the Amendments put
many chiropractors in the position of having to act contrary to their patients' rights under the
HCCFA or face professional repercussions under the PCH and the College's bylaws.

Accordingly, by approving the Amendments, the College failed in its duties to the public as
required under the HPA.

RESTRAINT OF TRADE

As stated above, X-rays are a necessary and fundamental part of the Applicant's practices,
and the practices of many of the Registrants. As a result of the Amendments, the Applicant is
not able to continue to practice effectively amounting to a restraint of trade.

The restraint of trade is against public policy in that it contravenes the principle of freedom to
conduct business. The restraint of trade in this instance cannot be justified as reasonable in
the interests of the parties nor of the public. The decision of the College to approve the
Amendments that resulted in the restraint of trade affecting the Applicant was made through
an inappropriate and unauthorized exercise of the College's statutory authority, and should be
set aside.

LACK OF FAIRNESS AND BIAS

The College displayed a lack of fairness and bias in its decision-making process relating to
the Amendments.

The Review was created at the behest of the College to provide a basis for the Amendments.
However, the Review is inconclusive, and where it is potentially conclusive, its methodology
is flawed.

The Applicant made the College aware of the significant flaws in the Review by providing
the College with the Submissions. The Submissions set out the following issues and
concerns, among others:
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a. The Review is inconclusive in relation to its objective;
b. The Review's methodological limitations call its conclusions into question;

c. The College should prefer the findings from the available more reliable sources over
the findings of the Review; and

d. The Review lacks substantive data to justify its conclusions on radiation in
chiropractic practice.

Further, the College stated that it "anticipate[d] amendments" to the PCH on the basis of the
Review alone, before the public consultation process had even begun. This indication of the
College's intended course of action prior to the findings of the purported consultation was
inappropriate and demonstrated the College's bias in its decision-making relating to the
Amendments.

Events during the meeting of the College Board on February 4, 2021, at which the
Amendments were authorized, also demonstrate bias and lack of fairness, including:

a) disabling the comment function on the video conferencing platform hosting the
Board meeting, effectively disallowing Registrants from participating in the meeting and

asking questions of the Board,;

b) members of the Board repeatedly pushing for an early vote; and

c) questions and concerns of Board members relating to the proposed amendments to the
PCH going unanswered.

The College's reliance on the Review in arriving at its decision to approve the Amendments,
despite its myriad flaws, demonstrated a lack of fairness in its decision-making process.

Further, the decision-making process was tainted by the actual or perceived bias of the
College arising from its reliance on the Review despite conducting a public consultation.

As a result, the College failed to act as an impartial decision-maker in relation to the
Amendments, and its decision should be sct aside.

TIMING OF THE AMENDMENTS
The College is facing amalgamation with other professional relating businesses.

The end of the consultation period for the Amendments arrived only twelve days after the
Minister of Health Adrian Dix announced, namely on August 27, 2020, that the College will
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be amalgamated into a multi-profession regulatory body tentatively referred to as the
Regulatory College of Complementary und Allernative Health and Care Professions
("RCCAHCP"). There is no date yet set for the formal amalgamation to take place.

It is not appropriate for the College to make the Amendments when the College is facing
amalgamation. In light of the shortcomings of the Review, the Amendments' disregard for
patients' rights, and the lack of authority for the College to make the Amendments, the
College should not make a decision that will necessarily have to be reconsidered by the
RCCAHCP when it drafts new guidelines.

There is no justification for the College's unauthorized and unjustified exercise of its
statutory authority in approving the Amendments when its Decision will ultimately be
nothing but a short holdover until a new PCH is considered.

It will be up to the RCCAHCP to consider the future of its registrants. Further, the /P4 and
the Regulation will be redrafted and the Legislature will have the opportunity consider the
appropriate scope of chiropractic practice, including radiography.

Part 3: LEGAL BASIS

62.

At the hearing of the Petition, the Applicant intends to rely on the following Rules and

Enactments:

A.

a) Rules 2-1, 10-4, 14-1, 16-1, 20-3, and 21-3 of the Supreme Court Civil Rules;
b) Judicial Review Procedure Act, R.S.B.C. 1996, c. 241;

¢) Health Professions Act, R.S.B.C. 1996, c. 183; and

d) Health Professions General Regulation, B.C. Reg. 275/2008.

Injunctive Relief: Common Law Basis

The test for the granting of an interlocutory injunction

63.

The test for granting interim injunctive relief is set out in British Columbia (Attorney

General) v. Wale. The Court may grant an injunction if:

a) there is a fair question to be tried as to the existence of the right which is alleged
and the breach thereof, actual or reasonably apprehended; and

b) the balance of convenience favours granting the injunction.
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British Columbia (Attorney General) v. Wale, [1986] B.C.J. No. 1395 (C.A.) at 45,

aff'd at [1991] 1 S.C.R. 62 ("Wale");
Onkea Interactive Ltd. v. Smith, 2006 BCCA 521 at 1 9 ("Onkea")

64. While the Supreme Court of Canada in RJR-MacDonald Inc. v. Canada (Attorney General),
[1994] 1 S.C.R. 311 (S.C.C.) has also approved a three-pronged test for granting interim
injunctive relief, in which the question of irreparable harm is a separate inquiry, the two pronged
test set out in Wale is commonly applied by the British Columbia courts. The Wale test considers
the issue of irreparable harm at the balance of convenience stage of the analysis. The
fundamental question of the analysis is whether the granting of an injunction is just and equitable
in all the circumstances of the case.

Onkea at ill 10, citing Roxum (West) Inc. v. 445162 B.C. Ltd., 2001 BCCA 362; Expert Travel
Financial Security (E.F.T.S.) Inc. v. BMS Harris & Dixon Insurance Brokers Ltd., 2005 BCCA 5
at 11 54-55

65. With regard to the first prong of the test for interim injunctive relief, the applicant's burden is
low; the applicant need only demonstrate that its claim is not frivolous or vexatious.

Onkea at 1116 citing RJR-McDonald Inc. v. Canada (Attorney General), [1994] 1 S.C.R. 311

66. The question of whether an interlocutory injunction should be granted requires a weighing of
the relative risks of harm to the applicant if the injunction is refused and to the respondent if the
injunction is granted.

Onkea, supra, at 28

67. The general principles governing the granting of interlocutory injunctive relief in British
Columbia was stated as follows by Mr. Justice Smith in Expert Travel Financial Security
(E.F.T.S.) Inc. v. BMS Harris & Dixon Insurance Brokers Ltd., 2005 BCCA 5:

5S4  The test for the granting of an interlocutory injunction has been expressed as
both a three-part test (see RJR-MacDonald Inc. v. Canada (Attorney-General),
[1994] 1 S.CR. 311 at [paragraph] 77) and a two-part test (see A.G. British
Columbia v. Wale (1986), 9 B.C.L.R. (2d) 333 (C.A.) at 345, aff'd [1991] 1
S.C.R. 62). As Madam Justice Saunders said in Coburn v. Nagra (2001), 96
B.C.L.R. (3d) 327, 159 B.C.A.C. 299, 2001 BCCA 607:

[7] Whether the criteria for an injunction is two part or three may be a topic
of debate for scholars. In British Columbia the common test for injunctions
has been two-pronged since British Columbia (Attorney General) v. Wale
(1986), 9 B.C.L.R. (2d) 333 (B.C.C.A.), with the issue of irreparable harm
being subsumed into the discussion of balance of convenience (or
inconvenience). As Madam Justice McLachlin (now C.J.C.) noted in Wale,
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the distinction is likely without practical effect. The question in most cases
is the rclative weight of the convenience and inconvenience of the order
sought, always considering the paramount measure, the interests of justice.

55  The test set out in A.G. British Columbia v. Wale, supra, was described in
Canadian Broadcasting Corp. (CBC) v. CKPG Television Ltd. (1992), 64
B.C.L.R. (2d) 96 (C.A.) at p. 101:

The two-pronged test is this: "First, the applicant must satisfy the court that
there is a fair question to be tried as to the existence of the right which he
alleges and a breach thereof, actual or reasonably apprehended. Second, he
must establish that the balance of convenience favours the granting of an
injunction."

56 The burden on the applicant to show a fair question to be tried is a low one;
generally, unless the case can be said to be frivolous or vexatious, this part of the
test will be satisfied: see RJR-MacDonald Inc. v. Canada (Attorney-General),
supra, at [paragraph] 49, 50, 78.

68. In Doubleview Capital Corp. v. Day, 2016 BCSC 231 at para.75, the Court confirmed the test
in RJR and elaborated that the Applicant must show that there is a serious case that would entitle
it to the injunction it seeks.

Serious question to be tried

69. In this case, on the evidence before this Honourable Court, the Applicant submits that there is
clearly a serious question to be tried.

Irreparable Harm

70. Irreparable harm is caused when a party will suffer harm that is not capable of being
adequately compensated in monetary terms.

71. As set out in the Affidavits filed in support hereof, the Applicant will suffer irreparable harm
if the Amendments are allowed to stand.

Balance of convenience

72. The test is not to be applied as a rigid formula. As stated by the Court of Appeal in Coburn v.
Nagra:
“The question in most cases is the relative weight of the convenience and
inconvenience of the order sought, always considering the paramount measure,
the interests of justice.”
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73. In assessing the balance of convenience, the Court of Appeal said that the Judge should
consider these points:

(a) the adequacy of damages as a remedy for the applicant if the injunction is not
granted and for the respondent if an injunction is granted,

(b)  the likelihood that if damages are finally awarded they will be paid;
(©) the preservation of contested property;

(d) other factors affecting whether harm from the granting or refusal of the injunction
would be irreparable;

(e) which of the parties has acted to alter the balance of the relationship and so affect
the status quo;

® the strength of the applicant's case;
(2) any factors affecting the public interest;

(h) any other factors affecting the balance of justice and convenience.

74. The balance of convenience (perhaps better called the balance of inconvenience) is a
determination of the question of which of the opposing parties will suffer the greater harm from
the granting or refusal of an interlocutory injunction.

Metropolitan Stores (MTS) Ltd. v. Manitoba Food and
Commercial Workers, Local 832[1987] 1 SCR

75. These factors are not to be analysed and weighed separately, but rather, all of the relevant
factors must be assessed together to reach an overall conclusion about where the balance of
convenience rests.

Rand v. Anglican Synod of the Diocese of British Columbia, [2008] B.C.J. No. 1302, 2008
BCCA 294

76. In reaching its conclusion, the Court held as follows:

"[9] There is a fair question to be tried as to the plaintiff’s claim that its right to use
the road for public access to its property has been breached by the blockades and
would be breached by continuation of them."

"[11] The balance of convenience clearly favours the granting of the injunction
sought and it will go in the terms set out in the notice of motion."
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77. The balance of convenience also includes consideration of the public interest. The granting of
an injunction to prevent the irreparable harm set out above all weighs heavily in favour of the
public interest.

Yahey v. British Columbia, 2015 BCSC 1302

78. In the case at bar, the balance of convenience requires the granting of the injunctive relief
requested by the Applicant.

79. The Respondents' conduct, if not enjoined, has and will continue to have the effect of
preventing the Applicant from pursuing her professional practice as she has done to date.

80. The granting of the Injunction will not cause any prejudice or harm to the Defendants.

81. In the decision of Cambie Surgeries Corporation v. British Columbia (Attorney General),
the Plaintiffs were two corporations (Cambie Surgeries Corporation and Specialist Referral
Clinic) and 4 individuals. The Plaintiffs successfully brought an application for an interlocutory
injunction restraining the BC government from enforcing legislation that prohibited private-pay
medically necessary health services. The larger action was a constitutional challenge of the
legislation and the impact on wait times for medical services.

Cambie Surgeries Corporation v. British Columbia (Attorney General), 2018 BCSC 2084
82. The Plaintiffs argued that irreparable harm would be suffered by BC residents in two ways:
(1) the prohibition would impact those patients seeking private surgical services; and

(2) it would burden the public system because those who would have used private
surgical services must now be integrated into the public health care system (at para. 164).

83. The evidence the Court relied on in finding irreparable harm is set out at para 167.

84. The Court emphasized the “balance of convenience” branch of the RJR MacDonald test in its
analysis, saying “It is here where the interests of the public must be considered and it is here
where a case such as this one is typically decided” (at para 129).

85. The Court was satisfied that the Plaintiffs established a sufficient nexus between the
prohibition and wait times for medical services, which resulted in increased risk of suffering
physical and psychological harm by having to wait for public health care service. This tipped
the balance of convenience in favour of the Plaintiffs (at para 185). The Court was also satisfied
that the Plaintiffs would be impacted in a far greater manner than the government of BC were the
injunctive relief not granted.
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86. In the case of Perimeter Transportation Ltd. v. Vancouver International Airport Authority,
the Plaintiff bus service company successfully applied for an interlocutory injunction compelling
the Defendant to provide the Plaintiff with road, parking and pedestrian access to the Vancouver
International Airport. The purpose of the application was to preserve the viability of the
Plaintiff's Whistler Express bus service, which amounted to fifty percent of the Plaintiff's
revenues.

Perimeter Transportation Ltd. v. Vancouver International Airport Authority, 2006 BCSC 684

87. The Court was satisfied that there was a likely prospect of irreparable harm if an
interlocutory injunction was not granted in the circumstances (at paras. 26-27).

88. The Court considered public interest factors in the "balance of convenience" analysis, noting
that the Plaintiff's passengers would be inconvenienced if the Plaintiff's access to the Airport
were not continued (at para. 34). Additionally, granting the injunction did not create
unmanageable conditions for the Defendant.

89.1In the case of Summerside Seafood Supreme Inc. v. Prince Edward Island (Minister of
Fisheries, Aquaculture & Environment), the Minister of Fisheries sought to overturn the decision
of the Motions Judge granting an injunction prohibiting the Minister from withholding a fish
processing licence to the Plaintiff fish processing plant.

Summerside Seafood Supreme Inc. v. Prince Edward Island (Minister of Fisheries, Aquaculture
& Environment), 2006 PESCAD 11 (Prince Edward Island Supreme Court Appeal Division)

90. The Plaintiff argued that its business would be severely impacted, if not put out of business,
without the licence at issue. At the least, the Plaintiff argued it would lose goodwill from being
unable to meet its customers' demands while fighting this matter in Court.

91. The Minister cited no irreparable harm on its part, and the Court noted that there did not
appear to be any difficulty on the Minister's part in maintaining its past practices (at para. 90).

92. Similarly, there was no inconvenience cited by the Minister. The inconvenience to the
Plaintiff was that without its license it could not process fish, hire workers, or meet the
requirements of its suppliers, and may have gone out of business (at para 91).

93. There was therefore overwhelming reason to support continuing of the status quo between
the parties. The Appeal Court varied the wording of the injunction to state that the minister was
enjoined from refusing to issue a fish processing license to the Plaintiff on the basis that it was
indebted to the Province.
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Part 4: MATERIAL TO BE RELIED ON 729
1. Affidavit #1 of Dr. Melody Jesson, made March 10, 2021;
2.  Affidavit #1 of Dr. Brian Bittle, made March 10, 2021;
3. Affidavit #1 of David Nicol, made February 23, 2021;
4. Affidavit #1 of Dr. Shawn Thomas, made February 23, 2021;
5.  Affidavit #2 of Dr. Shawn Thomas, made March 10, 2021;
6. Affidavit #1 of Dr. Joshua Korten, made February 24, 2021;
7. Affidavit #1 of Dr. David Beaudoin, made February 24, 2021;
8.  Affidavit #1 of Dr. David MacKenzie, made February 23, 2021;
9.  Affidavit #1 of Dr. Surdeep Dhaliwal, made February 23, 2021;
10. Affidavit #1 of Jaye Kim Jarvis, made February 23, 2021;
11. Affidavit #1 of Kevin Kirechuk, made February 24, 2021;
12. Affidavit #1 of Jen Temple, made February 25, 2021;
13. Affidavit #1 of Ellen Stolting, made February 23, 2021;
14. Affidavit #1 of Dr. Michael Foran, made February 23, 2021;
15. Affidavit #1 of Dr. Michael Foullong, made March 5, 2021; and
16. Affidavit #1 of Makaela Peters, made March 10, 2021.

The applicant(s) estimate(s) that the Application will take 1.5 hours.

This matter is not within the jurisdiction of a master.

TO THE PERSONS RECEIVING THIS NOTICE OF APPLICATION: If you wish to respond
to this notice of application, you must, within 5 business days after service of this notice of
application or, if this application is brought under Rule 9.7, within 8 business days after service
of this notice of application.
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(a) file an application response in Form 33,

730

(b) file the original of every affidavit, and of every other document, that

(1) you intend to refer to at the hearing of this application, and

(i)  has not already been filed in the proceeding, and

(c) serve on the applicant 2 copies of the following, and on every other party of

record one copy of the following:
(1) a copy of the filed application response;

(ii) a copy of each of the filed affidavits and other documents that you intend
to refer to at the hearing of this application and that has not already been

served on that person;

(i)  if this application is brought under Rule 9.7, any notice that you are

required to give under Rule 9.7 (9)

Date: March 10, 2021 / o
Name and address of lawyer for the applicant: Signature of Claire Immega
Lawyer for the applicant

Singleton Urquhart Reynolds Vogel LLP
1200 — 925 West Georgia Street
Vancouver, BC V6C 3L2

Tel: 604-682-7474

Fax: 604-682-1283

Email: cimmega@singleton.com
Attention: Claire Immega

To be completed by the court only:

Order made
[] in the terms requested in paragraphs of Part 1 of this notice of application
[] with the following variations and additional terms:

Date [day/month/year]

Signature of [ ] Judge [ ] Master

’//

-
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[The following information is provided for data collection purposes only and is of no legal

THIS APPLICATION INVOLVES THE FOLLOWING:

OoOo0OoOoooooooaooon

discovery: comply with demand for documents
discovery: production of additional documents

other matters concerning document discovery

extend oral discovery

effect.]

other matter concerning oral discovery

amend pleadings
add/change parties
summary judgment
summary trial

service

mediation

adjournments
proceedings at trial

case plan orders: amend
case plan orders: other

experts.



HOMEPAGE (HTTPS:/DIALOGUE.CPSO.ON.CA) /
INFORMATION fHTI'PS:;"./DIALOGUE.CPSO_ON.CA/CATEGORY/FEATUREIINFORMATICMH /
NEW ELIGIBILITY CRITERIA FOR COUNCIL ELECTION

INFORMATION

(HTTES:/ALOCUE.CPSO.ON. CA/LATERDRY/FEATUR E/INFORMATION/)

New Eligibility
Criteria for
Council Election

©® December 11,2020 (https:/dialogue.cpso.on.ca/2020/1 2/)

Reading time: 2 minutes

734

Search ..

Recent Posts

Pembroke FP becomes
College President

(https://dialogue.cpso.on.ca/2C
fp-becomes-college-

president/)

implicit Bias in Health Care

(https://dialogue.cpso.on.ca/2C
bias-in-health-care/)

Advertising_Policy.

Approved
(https://dialogue.cpso.on.ca/2(
policy-approved/)

Making_Patients Partners

in their Care
(https:/dialogue.cpso.on.ca/2(
patients-partners-in-their-

care/)

Treating_Root Causes, Not
Symptoms
(https://dialogue.cpso.on.ca/2(
root-causes-not-

symptoms/).

Categories

B
| Select Category




(https:/dialogue.cpso.on.ca/2020/12/new-eligibility-criteria-
for-council-election/?print=print)

ik

Council approved the following amendments to the eligibility
criteria for district elections in the CPSO General By-laws
(hitps:/www.c a/admin/CPSO/media/Document
us/legislation-bylaws/general-bylaw.pdf):

 Provide for a cooling-off period before physicians who have
held certain positions with other organizations may be
eligible to run for CPSO Council;

* Require prospective Council election nominees to complete
an orientation or educational session regarding the roles,
responsibilities and obligations of CPSO Council and
committee members prior to submitting their nomination
material; and

¢ Clarify the eligibility criterion relating to disqualification and
amend the time limit for its application.

735



The changes are part of CPSO’s efforts 0 modernize the
governance structure and processes of the CPSO and align with
new government expectations for health regulatory colleges.

Cooling-Off Period

The Ministry of Health has identified the use of cooling-off
periods as a governance best practice and will be asking health
regulatory colleges to report on this, among other leading
practices, beginning in March 2021. A member will not be
eligible to stand for Council election: if the member holds, or has
held within one year before the date of the election, a position
which would cause the member, if elected as a councillor, to
have a conflict of interest by virtue of having competing fiduciary
obligations to both the College and another organization. While
this applies to any organization where there may be competing
fiduciary obligations, members specifically cannot be a director
or officer of the Ontario Medical Association, the Canadian
Medical Protective Association, the Canadian Medical
Association, the Coalition of Family Physicians, the Specialists
of Ontario or the Ontario Specialists Association within one year
before the date of election; or if the member is, or has been
within five years before the date of the election, an employee of
the College.

Mandatory Orientation

It is important that Council members are well-informed and
aware of their expectations and the time commitment required
as a Council member. The intent behind the orientation is to
inform candidates about what being a Council member and
CPSO committee member entails, and what will be expected of
them in advance of standing for elections.

Disqualification

The by-laws currently provide that a member is not eligible for
election to Council if Council has disqualified the member during
the three years before the election date.

736



The amendment clarifies that it applies to both disqualification
from Council and from a CPSO committee. The amendments

also address members who may have resigned from Council or 737 _
from a committee in face of a disqualification.

Council supported the extension of the three-year time period to
five years.
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ITEM 6.7

College of Respiratory
Therapists of Ontario

Ordre des thérapeutes
respiratoires de |'Ontario

Don”t. Take a Selfie

With healthcare workers now becoming vaccinated against Covid-19, we see many of these
posted on social media, through “vaccine selfies”. Pictures of band aids, masked smiles and
reflect celebration and relief, after the culmination of an incredibly long and difficult year. If
platiorms, it is imgportant to be aware of the dangers that exist due to the information sha
distributed. Your full name, birthdate, and partial health card number, along with the location tf
vaccine, is visible on the vaccine card. If this not blacked out or blocked from view, it can be use
to gain access to other private, personal information and may put you at risk for further scams.

In the UK, who began their vaccination program prior to Canada, there are instances of scarr
vaccination cards using this type of information found on the internet.

Do not allow something that has been created to protect you from one enemy, be the reason
another. Pause before you post.

The CRTO will be circulating its new document on The Use of Social Media by Respiratory Tne
shortly. We are interested in your thoughts and feedback!

This entry was posted in Members, Practice 8log, Students. Bookmark the permalak.

LEAVE A REPLY

Your email address will not be published.



Rose Bustria ITEM 6.8

Subject: FW: Blog | SML-LAW

From: Jo-Ann Willson <jpwillson@cco.on.ca>
Sent: Wednesday, April 7,2021 9:58 AM

To: Rose Bustria <RBustria@cco.on.ca>
Subject: FW: Blog | SML-LAW

Council.

Jo-Ann Willson, B.Sc., M.S.W,, LL.B.
Registrar & General Counsel

From: Dennis Mizel <drmizel@stcatharineschiropractic.com>
Sent: Wednesday, April 7, 2021 9:55 AM

To: Jo-Ann Willson <jpwillson@cco.on.ca>

Cc: Rob MacKay <Mackayrob@tbaytel.net>

Subject: Blog | SML-LAW

FYI
https://www.sml-law.com/blog-regulation-pro/

A Wed Apr7

< Tweet

)\ Richard Steinecke
@steineckerich

| am sure that this case will be cited to the hearing panelin
almost every joint sumbmission at discipline hearings in Ontario

for the foreseeable future.

* SML Law @SMLLawToronto-22h

"Joint Submission Was not “Unhinged"" by @nsdanson is the latest Regulation
Pro blog entry: sml-law.com/blog-regulatio... #professionalregulation

12:13 PM - 2021-04-06 - Twitter Web App

Sent from my iPad
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CITATION: Timothy Edward Bradley v. Ontario College of Teachers, 2021 ONSC 2303
DIVISIONAL COURT FILE NO.: 504/19
DATE: 20210326

ONTARIO
SUPERIOR COURT OF JUSTICE 740
DIVISIONAL COURT

D.L. Corbett, Doyle and Favreau JJ.

BETWEEN: )
)
Timothy Edward Bradley )
) Jerry Raso, for the Appellant
Appellant )
)
—and — )
Ontario College of Teachers ; Christine Wadsworth, for the Respondent
Respondent g
)
)
) HEARD by videoconference: July 9, 2020

[1] On July 9, 2020, the panel granted an order on consent allowing the appeal with reasons to
follow. These are the reasons.

Background

[2] At the relevant time, the appellant, Timothy Edward Bradley, was a teacher with the
London District School Board.

[3] The appellant was the subject of disciplinary proceedings before the Discipline Committee
of the Ontario College of Teachers. The allegations against the appellant were that he made
harassing comments and engaged in harassing behaviour toward a female teaching candidate who
was assigned to work with the appellant as part of her practicum.

[4] The hearing before the Discipline Committee was held on June 24, 2019. At the hearing,
the parties presented an agreed statement of fact and a joint penalty submission. The joint penalty
submission included various terms, including a proposed two-month suspension of the appellant’s
Certificate of Qualification and Registration. The suspension was to commence immediately after

2021 ONSC 2303 (CanLID
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the hearing which, given the date of the hearing, meant that the suspension would take place over
the summer months.

[5] At the hearing, the panel expressed concern over the proposal that the suspension take place
over the summer months and asked counsel for the parties to make additional submissions on the
issue. Counsel made submissions justifying the proposal that the two-month suspension take place
over the summer, including the following arguments:

a. Suspensions are often served in the summer, including in a similar case: Ontario
College of Teachers v. Bergin, 2018 ONCT 29;

b. Regardless of the timing, the suspension will be made public and become part of
the appellant’s permanent record, thereby still having a deterrent effect;

c. The Panel can accept the joint penalty submission while still expressing strong
views about the inappropriateness of the appellant’s conduct;

d. The appellant had been teaching for a number of years since the events giving rise
to discipline without further incidents, which is a mitigating factor;

e. A suspension during the school year would be disruptive to the appellant’s students;
and

f. The appellant has shown remorse, fully cooperated with the investigation and
voluntarily taken a course on professional boundaries.

[6] In a decision released on August 13, 2019, the Panel rejected the parties’ submission that
the suspension should take place over the summer and instead directed that the appellant was to
start serving his suspension on September 3, 2019. In its reasons, the Panel stated that accepting
the joint submission on penalty “would bring the administration of the discipline process into
disrepute or be otherwise contrary to the public interest”. The Discipline Committee gave two
reasons for rejecting the joint submission:

(1) Accepting the joint submission would cause the public to lose confidence in the
College’s disciplinary process; and (2) the penalty objectives of specific deterrence,
general deterrence, rehabilitation, and protection of the public interest would not be
sufficiently met if the Member were allowed to serve his suspension during the
summer.

Standard of review

[7] Section 35(4) of the Ontario College of Teacher’s Act, 1996, S.0. 1996, .12, gives a party
to a hearing before the Disciplinary Committee a right of appeal to the Divisional Court on a
question of law or fact or both. Accordingly, given the statutory right of appeal, the appellate
standards of review apply. Errors of law are reviewed on a standard of correctness and errors of
fact or mixed fact and law are reviewed on a standard of palpable and overriding error.

2021 ONSC 2303 (CanlLIh
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[8] The only issue on the appeal is whether the Discipline Committee erred in rejecting the
parties’ joint submission on penalty. We agree with the parties that the Discipline Committee made
an error in its application of the principles to be applied when a disciplinary body decides to reject
a joint submission on penalty.

[9] The governing authority on this issue is the Supreme Court of Canada’s decision in R.
Anthony-Cook, 2016 SCC 43. While decided in the criminal law context, Anthony-Cook has been
applied by disciplinary bodies in Ontario, including by the Discipline Committee of the College
of Teachers: Ontario College of Teachers v. Sadaka, 2019 ONOCT 60. See also: Law Society of
Upper Canada v. Archambault, 2017 ONLSTH 86, para. 14; Ontario (College Pharmacists) v.
Mikhael, 2017 ONCPDC 25, para. 28; Ontario (College of Physicians and Surgeons of Ontario)
v. Cameron, 2018 ONCPSD 25; Ontario (College of Massage Therapists of Ontario) v. Tang,
2018 ONCMTO 26; and College of Nurses of Ontario v. Lopes, 2017 CanLII 50755 (ON CNO).

[10] In Anthony-Cook, at para. 25, the Court emphasized the importance of joint submissions
on sentence:

It is an accepted and entirely desirable practice for Crown and defence counsel to
agree to a joint submission on sentence in exchange for a plea of guilty.
Agreements of this nature are commonplace and vitally important to the well-being
of our criminal justice system, as well as our justice system at large. Generally,
such agreements are unexceptional and they are readily approved by trial judges
without any difficulty. Occasionally, however, a joint submission may appear to
be unduly lenient, or perhaps unduly harsh, and trial judges are not obliged to go
along with them...

[11] The Supreme Court went on to adopt a “public interest” test for rejecting a joint submission.
Joint submissions on sentence are to be accepted “unless the proposed sentence would bring the
administration of justice into disrepute or is otherwise contrary to the public interest” (para. 32).
At para. 34, the Court emphasized that this is a very stringent test:

[A] joint submission should not be rejected lightly, a conclusion with which I
agree. Rejection denotes a submission so unhinged from the circumstances of
the offence and the offender that its acceptance would lead reasonable and
informed persons, aware of all the relevant circumstances, including the importance
of promoting certainty in resolution discussions, to believe that the proper
functioning of the justice system had broken down. This is an undeniably high
threshold... [emphasis added]

[12] The Court went on to explain the benefits and necessity of a stringent test: paras. 35-45.
Guilty pleas in exchange for a joint sentence submission are a necessary part of the criminal justice
system. They benefit the accused, victims, witnesses, lawyers and the administration of justice.
However, in order for these benefits to be meaningful, the accused must have a “high degree of
certainty” that the joint submission will be accepted:

2021 ONSC 2303 (CanLIl
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Hence, the importance of trial judges exhibiting restraint, rejecting joint
submissions only where the proposed sentence would be viewed by reasonable and
informed persons as a breakdown in the proper functioning of the justice system. A
lower threshold than this would cast the efficacy of resolution agreements into too
great a degree of uncertainty. The public interest test ensures that these resolution
agreements are afforded a high degree of certainty. (para. 42).

[13] Inthis case, the Discipline Committee referred to the Anthony-Cook decision as the guiding
authority on the issue of whether it could reject the joint submission on penalty, but it
misunderstood the stringent nature of the public interest test and thereby misapplied it. In
particular, the Discipline Committee did not find that or articulate any basis for finding that serving
the two month penalty in the summer was so “unhinged from the circumstances of the offence and
the offender that its acceptance would lead reasonable and informed persons, aware of all the
relevant circumstances, including the importance of promoting certainty in resolution discussions,
to believe that the proper functioning of the justice system had broken down”. This is evident in a
number of respects, including the following:

a.

'The Discipline Committee ignored other decisions in which two-month
suspensions were to be served over the summer, and failed to distinguish those
decisions. In particular, the Discipline Committee did not address the decision in
OCT v. Bergin, 2018 ONOCT 29, involving similar facts that led to a two-month
suspension over the summer, which was brought to its attention at the hearing. The
parties’ joint submission could hardly be viewed as “unhinged” if the Discipline
Committee imposed a similar penalty in similar cases.

The Discipline Committee impermissibly focused on the “fitness” of the sentence,
and in particular whether a two-month suspension over the summer months would
sufficiently serve the purposes of specific and general deterrence. In Anthony-
Cook, the Supreme Court explicitly rejected a fitness test or even a “demonstrably
unfit” test in favour of the public interest test: paras. 46-48.

Having found that a two-month suspension was an appropriate length, the
Discipline Committee engaged in impermissible “tinkering” by moving the
suspension from the summer to the early fall: Anthony-Cook, para. 63.

The Discipline Committee found that a suspension in the summer was largely
“symbolic”, without having regard to the submissions made by the parties that the
penalty would remain on the appellant’s record and would be publicly available.

The Discipline Committee erroneously suggested that the parties should have
shared more information about the circumstances that led to the joint submission.
In Anthony-Cook, the Supreme Court recognized that the Crown and defence are
best placed to understand the circumstances of the case as a rationale for a stringent
test, but there was no suggestion that the parties are required to share that
information with the court in order to justify the joint submission.

2021 ONSC 2303 (CanL Il
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f. The Discipline Committee had no regard to the benefits and importance of joint
submissions on penalty, and no regard to the impact of its decision on those
benefits.

[14] The public interest test in Anthony-Cook applies to disciplinary bodies. Any disciplinary
body that rejects a joint submission on penalty must apply the pubic interest test and must show
why the proposed penalty is so “unhinged” from the circumstances of the case that it must be
rejected. In this case, the Discipline Committee clearly misunderstood the stringent public interest
test, and impermissibly replaced the proposed penalty with its own view of a more fit penalty. This
was an error and we agree with the parties that the appeal should be allowed.

Conclusion

[15] For the reasons above, the appeal is granted in accordance with the terms of the order
signed on July 9, 2020, which includes a term that the appellant’s Certificate of Qualification and
Registration was to be suspended for two months starting from the date of the order.

[16] No costs were ordered.

D.L. Corbett J.

Doyle J.

Favreau J.

Released: March 26, 2021

2021 ONSC 2303 (CanL I}
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Toronto

Registered nurse could face discipline after refusing
COVID-19 testing, quarantine at Toronto airport

Registered Nurses' Association of Ontario calls behaviour offensive,
unprofessional

Sabrina Jonas - CBC News - Posted: Mar 06, 2021 4.00 AM ET | Last Updated: March 6

Toronto registered nurse Jessica Faraone appeared maskless at Toronto's Pearson airport after
coming back from an international trip. She refused to take a COVID-19 test and\ to quarantine in

a hotel — actions the Public Health Agency of Canada says could lead to a fine of up to $750,000
or six months in jail. (Evan Mitsui/CBC)

https://www.cbc.ca/news/canada/toronto/registered-nurse—could-face-discipIine-from-reguIator—1 .5937126 1/6
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A registered nurse who openly refused to comply with quarantine rules and
other mandated COVID-19 safety requirements after returning from an
international trip at a Toronto airport could face disciplinary action by the body
that regulates nurses in Ontario.

In a series of videos posted to her social media account from Pearson
International Airport on Thursday, Toronto registered nurse Jessica

Faraone appears maskless and says she refused to take a COVID-19 test as well
as to quarantine in a hotel.

Both of these regulations were made mandatory for air travellers returning to
Canada from outside the country on Feb.1 and Feb. 21, respectively.

In one of the videos, an airport official can be heard telling Faraone that while
she's entitled to her opinion, she must respect others by complying with the
public health guidelines, to which Faraone replies she's a registered nurse.

"I'm a front-line worker," she can be heard saying. "Actually, I'm considered a
hero."

lessica Faraone is nictiired here second fram the left in Artisha Tanzania. She saves <he
https://www.cbc.ca/news/canada/toronto/registered-nurse-could-face-discipline-from-regulator-1.5937126
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worked at a public hospital there for five weeks and arrlved back at Toronto's Pearson
airport on Thursday. (GoFundMe)
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In an emailed statement to CBC News, Faraone said she had gone to Arusha,
Tanzania to volunteer as a nurse at a hospital for five weeks.

When she returned on Thursday, she said she refused to comply with the public
health guidelines because they are "100 per cent against our Charter of Rights
and Freedoms."

She also said when the pandemic began, she decided to work in long-term care
homes that were hard hit by the virus. It is not clear whether she will be
returning to long-term care homes by her own volition or if she'll even be
allowed to.

Anti-masking statements grounds for discipline:
CNO

The province's nursing regulatory body, the College of Nurses of Ontario, says it
is aware of the videos posted online and according to the conditions outlined on
their website, Faraone could face disciplinary action.

When nurses communicate with the public and identify themselves as nurses,
they are accountable to the CNO and the public it protects, the regulatory body
says. And that applies to public health measures aimed at slowing the spread of
COVID-19.

e Regulator investigating 2 Ont. nurses who travelled to D.C. rally
promoting 'COVID fraud' conspiracy

"Nurses have a professional responsibility to not publicly communicate anti-
vaccination, anti-masking and anti-distancing statements that contradict the
available scientific evidence. Doing so may result in an investigation by CNO, and
disciplinary proceedings when warranted."

On multiple videos in her series, Faraone tagged the Instagram account of Chris

Qarracria alen knmam ac "Chric Qv " an anti-mackar whn hac rnncictanths rallied

https://www.cbc.ca/news/canada/toronto/registered-nurse-couId-face-discipline-from-regulator—1 5937126
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against health measures meant to keep people safe during the pandemic. His
social media posts are rife with conspiracy theories and misinformation. 749

"l got the courage to stand up for myself by watching Chris Sky stand up for his
own rights at the airport. This made me dive deeper into actually learning and
studying the Charter of Rights," Faraone said.

RNAO calls behaviour offensive, unprofessional

Doris Grinspun, CEO of the Registered Nurses' Association of Ontario, say
Faraone displayed "offensive behaviours that are unprofessional and that
contravene public health measures."

"To have this video surfacing on social media at the same time thousands and
thousands of RNs, RPNs, NPs and other health professionals are working 24
hours a day, seven days a week protecting Ontarians and trying to save lives is
unfathomable,” Grinspun said in an emailed statement to CBC News.

Grinspun added that if Faraone is a practising nurse in Ontario, the CNO should
deal with this matter "as they are obligated to do."

Having any health professional acting in this way compromises the collective
effort to mitigate the damage caused by COVID-19, she said, and she urges the
public to continue following public health measures advised by the province.

Violators of Quarantine Act could face $750K fine:
PHAC

In a statement, the Public Health Agency of Canada (PHAC) told CBC News it
is aware of Faraone's conduct and it is looking into the incident.

Although the PHAC couldn't provide additional details of the case citing privacy
concerns, it said travellers are legally obligated to follow the instructions of a

screening officer or quarantine officer on testing and mandatory hotel

Allarantinino

https://www.cbc.ca/news/canada/toronto/registered-nurse-could-face-discipline-from-regulator-1.5937126 4/6
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"Violating any instructions provided to you when you entered Canada is an 750
offence under the Quarantine Act and could lead to up to six months in prison
and/or $750,000 in fines," the agency said.

¢ Anti-masker broke quarantine to speak at Toronto anti-lockdown
protest after travelling to Europe

"It's a very difficult situation when that happens but | think we have the right
people and the right professionals to manage through it accordingly,” said
Dwayne Macintosh, the director of safety and security for the Greater Toronto
Airports Authority, referring to the conduct of Faraone and passengers like her.

"There are rules that we all have to follow and we are following the guidance that
is provided to us by the Public Health Agency of Canada.”

POPULAR NOW IN NEWS
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Meghan says Royal Family had concerns about Archie's skin colour as Harry
reveals rift with father
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To: Rose Bustria <RBustria@cco.on.ca>
Subject: Fwd: Social Media Posts

Exec and Council.

Jo-Ann Willson, B.Sc., M.S.W., LL.B.
Registrar & General Counsel

College of Chiropractors of Ontario
59 Hayden St., Suite 800
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Tel: (416) 922-6355 ext. 111

Fax: (416) 925-9610

E-mail: jpwillson@cco.on.ca
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Careful wording of decision reflects the legal
and competing public interest complexities
of these types of cases.
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Practitioner cautioned "with respect to a
lack of professionalism and failure to
exercise caution in her posts on social
media, which is irresponsible behaviour ...
and presents a possible risk to public
health." https://Inkd.in/dxD4AMXT
#professionalregulation
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Case Reports as Clinical Evidence
Ebrall et al

THE VALUE OF CASE REPORTS AS CLINICAL EVIDENCE

ABSTRACT

Objective: To demonstrate that under certain conditions case reports may be considered by
chiropractors as high-level clinical evidence.

Methods: To present a narrative of contemporary views of the hierarchical biomedical evidence
pyramid and then apply from Western philosophical thinking the qualitative principles of ‘aboutness’
and ‘consilience’ to the preparation of a chiropractic case report and demonstrate the manner in which
these tools increase the report’s evidential value.

Discussion: The common biomedical evidence pyramid is reported by some to be flawed with little
application in chiropractic practice; indeed, some health disciplines are forming new evidential
hierarchies presenting a need in chiropractic to reconsider the evidential value of case reports. Palmer
case reports have been a consistent feature of chiropractic and should now be written in accord with
the CARE Guidelines. When written in this manner and interpreted through the philosophical lenses
of aboutness and consilience, the significance to clinicians has the potential of being elevated without
compromising evidence-based care.

Conclusion: Case reports represent high evidential value for chiropractors. Appropriately utilised,
case reports have the potential to improve the methodological design of clinical trials, thereby
improving patient care.

Keywords: Case Reports; Evidence-Based; CARE Guidelines; Philosophy; Evidence Pyramid.

INTRODUCTION

The standard pyramid of evidence is hierarchical and ranks case reports and case series as having
low if not least evidential value. This paper will show that the evidence pyramid has been reconsidered
by other clinical disciplines seeking a greater relevance of evidence to the patient and will propose
that within chiropractic the well-written case report can have high evidential value with targeted patient
relevance when interpreted through a specific philosophical lens.

We offer two means to achieve this outcome; the first is to ensure that the writing of a case report
is strengthened by following the CARE Guidelines, (1) and the second is that the application of the
case report at the clinical level is strengthened through the lens of two principles from Western
philosophy: aboutness and consilience.



First we give a brief orientation to the status of the hierarchical evidence pyramid in clinical
disciplines and show how others have come to modify it to better inform their practice. 758

The Hierarchical Pyramid of Evidence

Some consider that the hierarchical pyramid is dead (2) for clinical practitioners. It is reported to
have unravelled in complicated clinical disciplines such as orthodontics, (3) and its limitations and
inapplicability in chiropractic are recognised. (4)

Epidemiologists Walach and Loef (5) found the hierarchical pyramid to be flawed in that ‘the implicit
assumptions of the hierarchical model are wrong, if generalized to the concept of evidence in total’
La Caze (6) agrees to a point, responding: ‘Therapeutic decisions require a judgment of both efficacy
and effectiveness and as such an assessment of evidence in terms of both internal and external
validity” The arguments resolve as indicating the need for a paradigm shift, where ‘the theoretical
foundation of “evidence-based” decision making' is replaced ‘with something considerably more
complex.’

The clinician’s need

The need for clinicians is to readily access ‘gquidelines to effective clinical care,” and the Mayo Clinic
has proposed to modify the evidence pyramid (7) by depicting the boundaries between levels of
evidence as ‘wavy’ and using a new lens to view the resultant. On the other hand, nursing (8) has
proposed a ‘new pyramid’ that builds from patient interaction, and osteopaths Figg-Latham and
Rajendran (9) have argued that the ‘Levels of Evidence Pyramid needs a lens they term ‘Precedence
of Osteopathy’ which does nothing but create an upside-down pyramid where ‘expert opinion’ is the
highest level of evidence. This position lacks intellectual rigour, as it is a view based upon a small
study of English osteopaths who believed that their opinion was the most important evidence.

The discipline of Occupational Therapy has presented what we consider the most credible and
comprehensive new pyramid to date, calling it ‘A new Evidence-Based Practice Model for
Occupational Therapy.’ (10) While addressing the perceived needs of that profession, it is complex
and difficult to apply to other clinical disciplines, however it is important to discuss.

The problem

The hierarchical pyramid derives from classical physics and has ‘become a habit of thinking to
conceptualize everything, all matter, all people, all animals, all molecules, in analogy to billiard balls
moving or planets traveling an orbital sphere.” (11) Clearly, the chiropractic patient is more than an
inanimate billiard ball, (12,13) and Rosner (14) acknowledges this complexity by stating that ‘clinical
judgment and patient values and expectations’ form a tripartite and realistic ‘quideline to effective
clinical care’.



739

The underlying problem with hierarchies lies in their number of interpretations (15) and the differing
interpretations (16) that are needed in order to try to make sense for chiropractic of a dated construct
developed for hospital-based medicine that has been hijacked (17) for pharmaceutical trials. When all
is said and done, pyramids are guides, not rules. (18) Evidence-based medicine (EBM) may best be
considered as a movement that emerged in the mid-90s and will continue to evolve to better guide
those disciplines that adopt the movement, no matter the way they reconsider their hierarchical
pyramids.

THE EVIDENCE LEVEL OF CASE REPORTS

This paper is not the first to question the low assigned-evidential value of chiropractic case reports.
With regard to their ranking level, Bolton (19) stated ‘we might take issue with [low ranking] in that not
only are case reports informative, but they are particularly relevant to clinical practice from whence
they came.’ (19)

The main argument for this ranking is that case reports lack ‘scientific rigour’. We see three
reasons why case reports may be classified by some in the field of biomedicine as low ranking:

. N of 1: it is accepted that a case report represents a single patient or, when a case series,
several. The argument that its outcomes are not applicable fails when it is appreciated that just one
case with a negative outcome, such as a vertebrobasilar accident, carries significant weight. It is
duplicitous to claim that one report has value when it highlights a negative outcome, and refuse to
accept it when one reports a positive outcome.

Further, increasing use is being made of ‘N of 1 studies' (19) to uncover subtle results that could be
lost in a cohort study, particularly for individualised health issues such as pain, nutrition, and
psychology. These are all factors in Waddell's biopsychosocial model of low back pain. (20) The
fathers of EBM, Guyatt and Sackett, (21) speak in favour of the power of randomised trials in
individualised patients (a sophisticated N of 1 study) to determine optimal therapy;

. Not controlled: this view fails for multiple reasons, the most obvious being that clinical care is
personalised-care not recipe-care, more so in nursing (22) and chiropractic (23) and increasingly so
in medicine (24) where N of 1 reports are valued. Guyatt et al (22) have developed a control protocol
for N of 1 reports;

. Unfiltered: this argument fails completely due to the rigour of the publication process. The
report must first be written which necessitates gathering and reflecting on clinical material and the
relevant literature and then submitted to a journal where the editor will initially filter to accept, reject,
or modify. The next stage is peer-review, typically a very critical filtering by at least two experienced
practitioners with knowledge of the subject matter, followed by a final review by the author and
considered-acceptance by the editor.
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This paper dismisses these claimed weaknesses and proposes two methods to improve the
evidential level of case reports.

ADDRESSING THE PROBLEM

The argument of this paper is that, by broadening the scientific lens to read a case report with
philosophical principles, one is able to add rigour and improve the relevance of a published case
report to a new clinical situation.

The first method, addressed elsewhere in detail (25,26) by one of us (PE) is to produce a case report
in accord with the CARE guidelines. (1) The second is to consume a case report with regard to the
Western philosophical principles of ‘aboutness’ and ‘consilience’. We will, through the lens of the
Philosophy for Medicine, (27) offer an understanding of the case report as a powerful clinical tool.

1. The CARE Guidelines

The CARE Guidelines now provide the appropriate inclusions for a case report to be acceptable for
consideration to publish. These were first published in 2013 (28) as guidelines with the acronym taken
from CAse REport Statement and checklist. This and related documents are held online for open
access. (29) These guidelines are recommended for all chiropractic journals as the preferred format
for the submission of case reports for consideration to publish. However, to date the ‘reporting quality
of case reports in the nursing field apparently has not improved since the publication of these
guidelines. (30) However, establishing pragmatic evidence-based guidelines that are sensitive to
chiropractic populations and settings is important.

The guidelines were elaborated in 2017 (1) and are specifically intended to inform medical education.
One of the lead developers of the CARE guidelines, medical researcher and editor Riley, (31)
described case reports as ‘records written by medical professionals that outline the diagnosis,
treatment, and outcomes of the medical problems of patients. They are written in a narrative style and
are extremely useful in providing early signals of effectiveness, adverse events, and cost.’

We offer a final comment that the value of any case report is enhanced with what McAulay calls
‘competent referencing’. (32) His paper is a valuable refresher with important guidance on the use
of the literature when preparing a case report, as every report requires a literature review.

2. Philosophical Principles
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NOMA has been applied by theologian Chaberek (33) to demonstrate that science and faith can each
be held by an individual at the same time as two world-views that sit side-by-side without overlapping
to the detriment of either. Whilst primarily a tool to aid an understanding of the science of evolution
concurrent with acceptance of the Biblical account of creation, its use in chiropractic is to demonstrate
that a conventional chiropractor is perfectly able to practice in an evidence-based manner while
including Palmer’s concepts of subluxation (34) and, for example, Stephenson’s Principles. (35)

The term ‘magisteria’ primarily applies to the body of teachings of the Catholic church and has the
sense that these represent an authority. Chaberek argues that these can be held at the same time as
an understanding of the world-view of evolutionary science. Our application to chiropractic holds that
our ‘magisteria’ is the body of authoritative teachings of DD Palmer which we see as conventional
chiropractic, and we argue that conventional chiropractors can hold these at the same time as they
apply evidence-based practice.

The literature reports surveys of practitioners (36,37) and notably students (38) but less so of some
academics (39) as consistently showing acceptance of both conventional chiropractic ideas and the
value of evidence in clinical practice.

Noetlics

From the Gr nous, [mind, intellect] and considered as common sense. It embodies the idea of what
is known ‘to work'’ in the real world of clinical practice beyond the strictures of academia. Noetics sits
hand-in-hand with phrénésis (below) to represent what would be most likely done by a peer in any
given circumstance.

Noetics excludes the esoteric and the experimental and represents best practice in conventional
chiropractic. It also excludes the extreme of ‘evidence-only’ practice as evident in the Danish thread
of chiropractic thought, (40) the so-called evidence-based practice of the extreme left (41,42) of
Wardwell's Gaussian representation (43) of chiropractic thought. Excluding this minority allows for a
blended practice by the greater majority of conventional chiropractors to include spinal adjusting in
accord with established principles of specialised techniques, and adjunctive approaches including
exercise and nutrition, informed as needed by evidence.

Phrénésis

Phroénésis is a type of wisdom or intelligence best considered as ‘practice wisdom'. It derives from
heuristics, the act of problem-solving in clinical decision-making. Phrénésis is informed by
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induction (44) as much as deduction and as such has a practical character related to prudence. In
terms of practice wisdom, phronésis embodies good clinical judgment or ‘practice virtue'.

Aboutness

Aboutness is the quality derived from non-exactness and arises from Sober’s ideas. (45) Basically if
the statement is made ‘I will meet you at 3:00 PM and that person arrives at 3:01 PM, in guantitative
terms they are wrong. However when the given time of 3:00 PM is taken as ‘about 3 PM' there is a
degree of correctness. In terms of a case report, the practitioner may have a male patient who is 7
years old with otitis media (OM) and reads a report about another practitioner's male patient who is
6 years old. Aboutness lets the practitioner look at these two cases and make a decision whether or
not the patient in the case report is ‘about’ the same as the presenting patient. It may be that the
actual age of the reported patient is 6 years 5 months and 30 days, and the practitioner's patient is
6 years 6 months and 1 day; temporarily much closer than the reported, rounded ages may suggest.

The principle of aboutness therefore allows evidence to be drawn from case reports of a patient who
is ‘about’ the same as a particular patient in terms of age, gender, race and other features that may
be thought clinically relevant.

Consilience

Consilience is a 'drawing together of things that are about the same’. (46,47) This requires more than
one case report for it to be used as a tool, but using the case above, it allows case reports by different
authors of ‘about’ patients with OM, maybe a different gender, race and certainly age, to be gathered
with the intent to find the common thread of clinical intervention that may produce a similar and
desired outcome. A 2018 study actually found ‘no significant demographic differences in the
incidence of children with OM ... with respect to sex, race, ethnicity, or insurance status' (48) and
while not reported, the incidence itself did not seem significantly different between genders.

THE APPLICATION OF PHILOSOPHICAL TOOLS

The use of these tools avoids the need for extrapolation from the general to the specific and allows
the more clinically relevant application of discovery and implementation of clinical intervention in
circumstances similar to those reported and thus most likely to deliver the outcome sought. This is
defensible clinical decision-making with a high level of clinical application.

The Confidence Interval in qualitative terms

The confidence interval (Cl) is a mainstay in reports of quantitative clinical research. Intimately
related to the p-value (49) the Cl represents a range in which an outcome is expected to fall. The
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problem is that the p-value is known to be ‘an unobjective and inadequate measure of evidence when
statistically testing hypotheses.’ (50) The idea is that these numbers given as the Ci actually estimate
range in which there is a 90 or 95% chance the expected outcome will fall. This means there is a 5
to 10% chance it won't and therefore will be of no use in a particular situation. There is no way to
predict where the result of any intervention will fall, which in turn diminishes the applicability of group
results to individual patients.

Whereas quantitative research allows for Confidence Intervals to add meaning and relevance to
data, qualitative research in the form of case reports applies the two simple tools of ‘aboutness’
and ‘consilience’. These function with noetics and phrénésis as dependable measures to assess
the relevance or otherwise of a particular report or case series.

Case Reports Are Valuable

As clinical evidence

The case report documents a specific sequence of clinical interactions with a single patient that can
be extrapolated to a similar case within a general clinical population. This is a significant difference
from studies with large cohorts which draw findings from the general with the expectation they are
equally applicable to any one patient.

Large cohorts generate data by amalgamating gender, age, race, and sociodemographic factors
from which average, mean or median values are statistically derived and a Cl created, the
quantitative counterpart of qualitative’s aboutness and consilience.

While it is true to state that no one case report is directly applicable to one other specific patient, an
informed application of philosophical principles allows greater clinical value for extraction of specific
clinical guidance from one or more case reports of similar patients.

To inform research

Case reports are defined as ‘the scientific documentation of a single clinical observation and have a
time-honored and rich tradition in medicine and scientific publication.’ (51) Well-constructed case
reports inform formal research inquiry (52) and are in themselves a research method ‘that focuses on
the contextual analysis of a number of events or conditions and their relationships.’ (53) As such, they
are strengthened by being evidence-based. (54)

Apart from identifying new topics to be examined with rigour, case reports provide value by informing
what some chiropractic academics crudely call the ‘dose/response’ relationship. (55,56) When the
case report literature is ignored, poor decisions are made with the design of studies. An example is
infantile colic where a naive research question would seek to determine whether
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chiropractic intervention is better than placebo. A knowledge of the case report literature allows the
mature research question to be ‘what is the optimal titration of care (patient visit number) for an infant
with colic'?

A research protocol to answer this question must be informed by the literature which reports
outcomes for similar conditions most likely published as case reports. Doing so prevents design
errors, an example of which is found in a recent proposal (57) for a single-blind randomised controlled
trial of care for infantile colic, where the protocol allows for only four visits over two weeks. This
protocol is inexplicably weak and fatally flaws the study before it begins. This critical judgment is
made on the basis of previously published case reports on the resolution of colic reporting ‘6
chiropractic visits over a three week period’, (58) '8 visits over 4 weeks’, (59) and ‘9 visits in a period
of 11 months’. (60) A further case report (61) details the subluxations in one such patient as C1 and
Sacrum with a total of 18 visits required to achieve resolution. That report also includes the nature of
the intervention as ‘infant toggle Headpiece and Logan Basic Protocol’, an example of the specificity
of language needed to increase the validity of a chiropractic case report.

Singular case reports thus indicate a range of 6 to 18 visits over a time period ranging from 3 or 4
weeks to 11 months. An argument may arise that natural resolution would be expected within 11
months, therefore the application of ‘aboutness’ and ‘consilience’ could suggest an appropriate
protocol for investigating infantile colic which allows a period of 3 to 4 weeks with up to 9
interventions. Further, it is known that some cases are secondary to allergies (62), which makes an
intake protocol critical to screen out subjects for whom chiropractic manual intervention may not be
indicated. A more sophisticated protocol would include all potential subjects and report those
entered to the manual care arm, and those managed by non-manual means.

A protocol without screened subjects and specifying 4 interventions over 2 weeks therefore lacks
design credibility. Had the information reported above been available in 2000, it could have
prevented another (63) flawed (64) study in 2001 of infantile colic.

THE LITERATURE REVIEW

A case report must be anchored in the literature; however, the extent is at the discretion of the author.
Some attempt an exhaustive review of the literature and generally fail. Others seem to miss obvious
reports previously published, while still others specifically avoid some literature, which is the point
made by McAulay about not cherry-picking.

To be considered for publication, a case report today needs a pertinent review of literature, not one
that pretends to be exhaustive. There is value in a key-point review of the literature of the presenting
condition and of standard approaches with their outcomes and effectiveness or otherwise. It is
unlikely for there to be a systematic review or meta-analysis of any specific chiropractic case, but
should there be, then it is essential to cite.
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Particular value lies in citing other case reports on the same or very similar presentation. After all, the
point of publishing is to add to the evidence base that allows consilience through the gathering of
‘about’ cases. The trick is for the author to tease a particular thread showing a different approach that
may have improved patient outcomes.

To this point this paper has presumed a case report is about a patient's clinical presentation, and
given the political challenges to the chiropractic profession, there is specific value and merit in
documenting the breadth of chiropractic practice, particularly for potentially sensitive areas of practice
such as care of the ageing and care of children and infants--even for simple presentations. (65) The
point is to put on record the diversity of care provided to the Australian public by conventional
chiropractors practicing in a safe and responsible manner.

However, there are other matters relevant to conventional chiropractic practice that are worthy of
reporting. These include anatomical discoveries (66) and new clinical tools (67) or protocols, (68) as
well as reports that include cross-discipline care, (69) and interesting cases such as those with
surprises like transient syncope (70) and a Chance fracture. (71) When clinical outcomes are other
than expected, a ‘case review' is worthy of consideration. (72)

Given the importance of X-ray to guide safe and effective patient care (73) and the dangers of not
imaging a patient where indicated, (74) diagnostic images provide a rich field to report. (75)
Australian chiropractors have ready access to a chiropractor who specialises in image reporting
(76), and expert comment should be included in the practitioner's report. Where significant, the
radiologist may become second author and provide an expanded expert interpretation of the images.

CONCLUSION

Some chiropractic journals no longer consider case reports for publication, perhaps in the belief they
are 'low level evidence’. On the other hand, the prestigious medical journal The Lancet (77) publishes
‘a single interesting case, which should not be a rarity but one that a general physician might
encounter, in which there was some difficulty in reaching a diagnosis, and that provides a teaching
point.’ Coles at al (78) suggest that the value of a case report lies in a practitioner sharing ‘their
unravelling of a neurological case’. Given the intimacy of chiropractic with neurology, there are strong
reasons for chiropractors to share their interesting cases using the case report method. And not just
rarities, as interesting as rarities may be.

There are peer-reviewed journals designed to significantly advance the case report/series literature
as high-value clinical evidence. These include the International Journal for Practising Chiropractors,
(78) and the World Journal of Clinical Cases. (79)
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The objective of this paper has been to demonstrate that case reports represent evidential value for
chiropractors. Through ‘aboutness’ and ‘consilience’ they allow a highly relevant care protocol to be
developed, consldered, and applled for any one patlent. Case reports also inform scholarly ihquliry
and must be used more appropriately by researchers when developing research protocols.
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A practitioner’s past history can have a significant
impact on subsequent disciplinary sanctions.
Previously, a practitioner with a significant past
history was labelled “ungovernable”. It appears that
term is being replaced with the less loaded term of
“irremediable”.

In Hanson v. College of Physicians and Surgeons of
Ontario, 2021 ONSC 513 (CanLlII),
https://canlii.ca/t/jct84 the practitioner admitted
engaging in three types of professional misconduct:

1. Being found guilty of an offence for billing
for services unsupported by records;

2. Failing to meet the standards of practice with
respect to patient assessment and treatment as
well as record keeping, and demonstrating a
lack of knowledge and judgment; and

3. Permitting a vaccine to be administered by a
staff person and then engaging in a lengthy
cover up to mislead the regulator, including by
preparing a false record and encouraging a
staff person to take responsibility for it.

The discipline panel revoked the practitioner’s
registration. The Court upheld that outcome despite
the fact that the practitioner had, since the alleged
conduct, successfully completed a course of clinical
remediation and mentorship resulting in a report that
the practitioner “was a skilled physician, his charting
consistently met the standard of care, he did not
expose his patients to danger and did not lack
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judgment or knowledge.” If these were the only facts,
a sanction of revocation would be difficult to justify.

However, the practitioner had an extensive prior
history going back almost twenty years. The Court
summarized the prior history as follows:

[the] disciplinary history encompassed two
prior Discipline Committee hearings and 11
decisions of the ICRC or Complaints Committee
which resulted in the Appellant:

1. Being suspended from practice in 2001
for six months, reduced by three
months upon completion of an ethics
course;

Receiving two reprimands;

Being cautioned five times;

Being counseled once;

Being referred to the Quality Assurance

Committee to address clinical 1ssues

and poor records;

6. Being required to take numerous
educational courses concemning clinical
issues, record keeping and ethics;

7. Undergoing clinical supervision and/or
re-assessment of his practice on three
separate occasions; and

8. Entering into three separate
undertakings  with  the  College
concerning his practice and health.

ECES

The concerns involved numerous examples of
unethical conduct, including misleading other health
care practitioners and the regulator, clinical concerns,
and record keeping lapses.

In addressing the standard of review, the Court
applied the case of Mitelman v. College of
Veterinarians of Ontario, 2020 ONSC 3039 (CanLlII),
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https://canlii.ca/t/j883¢ to conclude that the test was
whether the sanction was clearly unfit or contained
errors in principle.

The Court held that in finding that the practitioner
was irremediable, it was appropriate for the discipline
panel to consider his entire disciplinary history. The
Court said “when considering penalty, the Committee
was entitled to consider the whole of the Appellant’s
disciplinary record, including conduct which occurred
after the conduct that led to the misconduct in issue”.
The Court said:

The Committee’s decision that the Appellant
was 1irremediable was based on its
consideration of the Appellant’s lengthy
disciplinary record, that he already had several
opportunities at rehabilitation, without success
and that his improvements were not sustained
over time. In reaching that conclusion the
Committee considered both the 2018-2019
clinical assessment and the subsequent
reassessment. The Committee made no error
in principle.

The Court also found that the practitioner’s history of
mental illness and substance abuse did not establish a
basis for a sanction less than revocation:

While there was evidence Dbefore the
Committee of the Appellant’s diagnosis of
substance use and bipolar disorders and that
he had been subject to health monitoring since
2019, there was no evidence or submissions
made to the Committee that the Appellant’s
mental health or the treatment of his disorders
in any way contributed to the misconduct in
issue.
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In the absence of such evidence or
submissions, the Committee did not err in not
considering those issues as mitigating factors.
There must be some connection in the
evidence between the health issue and the
misconduct in question before the matter can
be considered in respect of penalty.

In addition, the Court noted that the practitioner’s
compliance with three previous undertakings did not
detract from the finding that he was irremediable. The
Court accepted the panel’s observation, borrowed
from another case, that while the practitioner had
“responded to the direction of the College in the sense
that he completed the educational courses required of
him, attended cautions, and worked under
supervision, the Committee finds that they have had
little or no impact and that he had made few of the
fundamental changes necessary.”

The Court concluded that the revocation was
proportional both in the sense that it was appropriate
for the finding made and in that it was consistent with
prior similar cases:

Given the evidence before the Committee
together with its findings, I do not consider the
penalty imposed on the Appellant of
revocation was disproportionate. The
misconduct in question involved clinical
matters, record keeping, as well as integrity
and dishonesty issues. In light of the serious,
repetitive  nature of the  Appellant’s
misconduct, the lengthy history of disciplinary
matters and the fact that the Appellant had not
benefitted from  repeated efforts at
rehabilitation, the Committee’s conclusion
that rehabilitation was not a factor supports a
penalty of revocation having regard to the
principles in play, protection of the public,

Page | 2



Grey Areas

SML

Steinecke Maciura LeBlanc
Barristers & Solicilons

A COMMENTARY ON LEGAL ISSUES AFFECTING PROFESSIONAL REGULATION

general deterrence and public confidence in
the regulation of the profession.

The penalty proposed by the Appellant of a
12-month suspension followed by supervision
and reassessment does not meet those
principles.

Finally, while no two cases are alike, the
penalty of revocation is consistent with the
misconduct in the cases of revocation the
Committee considered, [citations omitted).
Revocation 1s not limited to matters of
incompetence or breach of an undertaking.

This case shows that a finding that a practitioner is
irremediable, similar to the more traditional finding
that a practitioner is ungovernable, justifies a sanction
of revocation.
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Name District Date First Date Re-elected/ Date of Expiry of Current
Elected/Appointed Reappointed Term

Elected Members

Dr. Kyle Grice 4 (Central) April 2021 NA April 2022

Dr. Jarrod Goldin 7 (Academic) April 2021 NA April 2023

Dr. Colin Goudreau 6 (Western) April 2020 NA April 2023 2

Dr. Sarah Green 5 (Central West) April 2020 NA April 2023

Dr. Paul Groulx 2 (Eastern) April 2019 NA April 2022

Dr. Steven Lester 3 (Central East) April 2019 NA April 2022

Dr. Dennis Mizel 5 (Central West) April 2018 April 2021 April 2024

Dr. Angelo Santin 1 (Northern) April 2021 NA April 2024

Dr. Julia Viscomi 4 (Central) April 2021 NA April 2024

Appointed Members *

Mr. Gagandeep Dhanda Mississauga April 9, 2020 April 9, 2021 April 9, 2024

Ms Robyn Gravelle Burlington May 16,2019 May 16, 2020 May 16, 2023

Mr. Rob MacKay Thunder Bay November 28, 2018 NA November 27, 2021

Mr. John Papadakis Scarborough June 30, 2019 NA June 30 2022

Mr. Shawn Southern Union October 8, 2020 NA October 8, 2021

Ms Anuli Ausbeth-Ajagu Richmond Hill December 10, 2020 NA December 9, 2021

Mr. Markus de Domenico Toronto December 10, 2020 NA December 9, 2021

! Please advise Ms Rose Bustria a.s.a.p. if you aware of aware of any discrepancies.
2 Dr. Goudreau served as a noncouncil committee member of the Discipline Committee prior to being elected to Council (the by-laws provide for a nine
consecutive year maximum as either a council or noncouncil committee member).
3 CCO requires at least 6 public members to be properly constituted.
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